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PREFACE 


The province proper of the following study is the develop- 
ment of the theory of sovereignty from the beginning of the 
reaction against the principles of the French Revolution. In 
view of the poverty of English literature on the history of 
political theory in general, to say nothing of the particular 
doctrine here discussed, it has been thought advisable, how- 
ever, to prefix a brief sketch of the theory of sovereignty 
prior to the period which is the special subject of this inve.s- 
tigation. 

The writer wishes to acknowledge his indebtedness to 
Professor Gierke, of Berlin, from whose works, lectures, and 
personal counsel he has obtained invaluable assistance ; to 
Professor Burgess, of Columbia, whose doctrine of sove- 
reignty first stimulated interest in the present study ; and, 
above all, to Professor Dunning of the Department of Politi- 
cal Philosoph}^ in Columbia, under whose direction all of the 
writer’s work in the field of political theory has been con- 
ducted. 
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CHAPTER I 


INTRODUCTION 

The beginnings of the theory of sovereignty are found in 
Aristotle’s Polities, and the classic body of the Roman Law. 
In the Politics there is a recognition of the fact that there 
ipust be a supreme power existing in the state, and that this 
power may be in the hands of one, or a few, or of many.’ 
In Chapter II, of Book III, appears a justification of the rule 
of the many, fairly expressed in the statement that “ the 
principle that the multitude ought to be supreme rather 
than the few best is capable of a satisfactory explanation, 
and though not free from difficulty, yet seems to contain an 
element of truth.” “ 

Among the Romans the idea of sovereignty found its clear- 
est expression in the well-known sentence, “ The will of the 
Prince has the force of law, since the people have trans- 
ferred to him all their right and power.” J 

The renewed interest in the Roman Law in the I2th cen- 
tury, and the study' of the newly discovered works of Aris- 
totle in the 13th, furnished the fundamental propositions in 
the discussion of the theory of sovereignty, tp which the 
struggle between Church and State gave rise. /The Empire, 
asserting the juristic continuity of the Roman State, and 

’ Book HI, ch. jjf, Jowett’^tjanaJadon. 

'■* Book ivi, ch. II. 

* “ Quidquid principi placuit legis habet vigorem cum populus ei et in euna 
omne suum iniperium et potestatem concessit, Insdlutienes, U, Pt, II, sec. 6. 
Other expressions were, “ Princeps iegihus solutus est,” “ Error principis facit jus,” 
“ Omnia jura habet princeps in pectore sno.” 
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claiming for its present head the attributes of the earlier 
Emperors, found in the same body of law which declared 
the ruler legibus solutus, the“doctrlne that the source of this 
authority was the Roman people. Hence the idea of original 
popular sovereignty could not be successfully contested by 
the State," /'the Church, at first, under the influence of 
Augustine, declared through Gregory VII the State (and 
with it the sovereignty) to be the work of sin and the evil one. 
Later under the spell of “the Philosopher” Aristotle, Saint 
/Thomas Aquinas taught that the supreme power arose from a 
purely human foundation — namely, the act of the people, in 
contrast to the God-established church.'" The authority of 
the Pope, it was maintained, came directly from God ; that 
of the Emperor from the consent of the people and the co- 
operation of the Church. Still later the popular argument 
spread from State to Church, and was used against the 
supremacy of the Pope himself in the great conciliar contro- 
versy, s So universally prevalent was the idea of original 
popular sovereignty that “from the end of the 13th century 
it was an axiom of political theory that the justification of 
all government lay in the voluntary submission of the com- 
munity ruled.” * Government based on the consent of the 
governed was the ruling theory in the Middle Age.y 

"See XitxAe, Hi Monanhia, I3«3. 

MarsUius of Padua, Defensor Pacts, 1324-1326. Compare Bryce, H. E., 
Holy Roman Empre, ch, vH.; E. Friedberg, Die mittelalterlkheH Uhren 
Tiber das Verhdltniss von Slant tend Kirchei and above all Otto Gierltc, 
Johannes AlAusitis und die Entvikkelung der naturrecktlkhen Thtorkn, a 
work which contains a wealth of material on mediaeval political theory and 011 
the period down to the French devolution. 

, Also Bezold, Die Lehr e von der Folkssomerdnemt. im d/tV/e/o/rsr in Sybcl’s 
Hisiorische Zeitsehrift, xxxvi, 1876, 313-67. 

‘He Regimtne Prtneipym. 

* See for basis of arguments WatsiUus of Padua, and Occam, Octo Qmeslionet, 

1339-42. 

' Gierke, A/thusiuS, 78. 
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The conception of sovereignty, however, failed to attain a 
high degree of development in respect either to the essential 
nature and attributes of the supreme power, or to the loca- 
tion. A strong doctrine on the nature of sovereignty was 
hindeied, theoretically, by the prevalent idea of the domi- 
nance of divine and natural over positive layr, and by the 
idea of the so-called mixed form of state ; politically by the 
conflict between Church and State and by the feudal condi- 
tion prevalent within the State itself. The bearer of the 
sovereignty was declared to be the "people” (populus), but 
by people was understood, in spite of thfe frequent and 
sometimes striking analogies with physical organisms,' noth-, 
ing more than the mass of the subjects. The unfoldibg of. 
a complete theory awaited the development of the national 
State. 

The first systematic discussion of the nature of sovereignty 
was made in France by Jean Bodin. His native land was 
then passing out of the last stages of feudalism, through the 
convulsion of civil war, into the form of a centralized state.® 
Bodin was an adherent of the nationalist party (les Poli- 
tiques) which placed the intexests of the State above religious 
or pei'sonal considerations. Reflecting the spirit of his party 
and the political conditions of his time, Bodin, in his masterly 
work On the Commonwealth,^ became the framer of the 
theory of sovereignty upon which the French monarch) w ns 

' Early employed by John of Salisbury in his Policraticus, IIS9. 

* See H. Baudrillart, y. Baditt el son Temps. 

* Six Livres de la RlpuUique, 1576; revised and translated by the autXior. and 

appearing asJr, 1586. On the theory of Bodin see: E. Ilaucl.e, 

Bodin, Eim^udiniderden Begrifder Souverdneihi, 1894; W. A. Duhh'iik in 
The Poliiical Science Quarterly, vol. xi; Adolph Dock, Der Souveranet 'ts- 
begriff von Bodtn Ins ttu Priederich dem Grossen, 1897; Max Landman’i, Der 
Souverdnctiiisbegriff bei den franxdsischen Ipeoretikem von Jean Bodin hs ««/ 
y. y. Rousseau, 1S96. 
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to rest ; upon which, in fact, modern political science was to 
build.' 

Bodin starts with a definition of sovereignty (souverainete, 
suprema potestas) as » The absolute and perpetual power of 
a commonwealth (la puissance absolue et perpetuelle d’une 
Republique), or in the later Latin edition, “The supreme 
power over citizens and subjects, unrestrained by law 
(suprema potestas in cives ac subditos, legibus soluta). 
Sovereignty is the central fact in Bodin’s political theory ; 
on it depends the definition of citizenship, the classification 
of forms of state, the identity of the state ; it is indeed the 
essential and vital element in the commonwealth," 

What then is the nature of the supreme power as conceived 
by Bodin? It is in the first place absolute, in that it is 
wholly free from the restraint of law, and is held subject to 
no conditions or Hmitations.3 Indeed the very definition of 
■ law is the “ command of a sovereign using his sovereign 
power.” The sovereign must be wholly independent of any 
higher law-giver. Bodin enumerates nine degrees of sub- 
jection, and declares that “none but he is absolute who 
holds nothing of another man.” 

, The supreme power is moreover unlimited in time, per- 
petual. Hence such officers as the Roman Dictators and 
Greek Archons were not truly sovereign, because their au- 
thority was for a limited period only. “ Perpetual ” is not, 
however, to be too broadly taken, and signifies properly 

■Baudriliart says (p* 76): "Bodin est le philosophe du partie politique, son 
livre, consider^ ii ce point de vue, n’est que la politique natioimle ((‘duite on 
corps et fotmulie en systime.” 

’ " La R4pttbliqae sans puissance souveraine, qui unist touts let membres et 
parties d’iceile et tout l«s menaget et colleges en un corps, n’est plus Wpublique,’' 
I, ch. ii, p, 9, ed. 1577. 

* 1, 8, 89 Fr, edit. 

* 1, 8. " Sed plurimuu) distat kx a jure; jus enim sine jussu, ad id quod acquuni, 
bonum estj lex aHtein.ad imperautis majestatem pertinct." 
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for the life of the person who holds it ("pour la vie de 
celui qui a la puissance.")' Sovereignty is, further, indivi.s- 
ible in its nature; there cannot be two supreme powers.® 
It is, moreover, imprescriptible and hence cannot be effaced 
by th£’ mere lapse of time.^ As to the alienability of the 
’sovereignty the statements of Bodin are confused. In the 
desire to protect the sovereign he declares that none of his 
rights can be in any way alienated.'* But to avoid the argu- 
ment for popular sovereignty, he asserts that the people may 
suri'ender their supreme power without any conditions what- 
ever, so that it passes completely out of their control * And 
finally to the aid of this abstract conception of sovereignty, 
comes an enumeration of nine definite rights which are the 
nine marks characteristic of its possession.® Of these the 
foremost is that to which reference has already been made, 
namely the power of “ giving laws to the subjects in general 
without their consent.” 

Strongly stated as the idea of sovereignly was by Bodin, 
there were, nevertheless, certain limitations upon its absolute- 
ness, some consciously, others unwittingly introduced. He 
by no means desired that the sovereign should be freed from 
obligation to any and all law, but, on the contrary, expressly 

* It is possible that supreme power lor life may not constitute sovereignty. 
“ Si le peuple ottroye sa puissance ii quelqu’ un taut qu’ il vivra, en quality d’ 
officier, ou lieutenant, ou bicn pour se dccharger seulement de 1 ’ exercise de sa 
puissance, en ce cas il n’ est point sonverain, ains simple officicr ou lieutenant 
I~VIII. 

* I, 10, “ duo vero infinita ut sint, fieri nullo modo possit.” 

“ 1 , 10 Lat. 

* 1 , 10, " ea jura neo dedi, nee distrahi, nec ulla rations alienari a sumrao prin- 
cipe posse.” 

* “Le peuple, ou les seigneurs d’ une Rfipublique, peuvent donnerpurement et 
simplement la puissance souveraine et perpdtuelle, fi quelqu’ un pour disposer 
des biens, des personnes et tout I’dstat ft son plaisir.” I. viii., 8 p. Fr. e d. 

0 1 , to Lat. 
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declares that every ruler in the world is subject to the laws 
of God, of nature, and of nations.* Less clearly outlined, but 
none the less omnipresent and insuperable, are the “leges 
imperii,” the vaguely defined laws of the kingdom, which no 
sovereign can break through.* Thus the Salic law cannot 
be altered even by the supreme power, however absolute it 
may otherwise be. All these limitations are, however, ethical 
rather than political in character, and could at best bind 
only the conscience of the ruler. 

The subject in which the sovereignty is vested may be, 
according to Bodin, one, a few or the many;^ but the possi- 
bility of the mixed form is energetically combated.+ The 
personal preferences of Bodin are strongly in favor of mon- 
archy, but he concedes, nevertheless, that democracy or 
aristocracy may also enjoy the full attributes of sovereign 
'power. The State as a whole is not regarded as the 
'sovereign, but one element thereof is the bearer of the 
supreme power and the other is the object against which 
this power is directed. Of the Respublica itself as the 
bearer of the sovereignty he has only a dim idea.* 

Such then was the theory of Bodin. In France it be- 
. came the theoretical bulwark against particularism and anti- 
nationalism ; it furnished the theoretical basis for seventeenth 
and eighteenth century absolutism ; and, in a still broader 
sense, became the foundation of the modern theory of sov- 

> I, ch. 8, Fr. ed. By the lex natuwo the sovereign must keep bis privnte con- 
tracts with his subjects. Even God is bound to keep his promises. 

'■* 1 , ch. 8, “Quantum vero ad imperii leges attinet, cum sint cum ipsa majestate 
conjunotse, Princeps neo eas abrogate nec iis derogate possit, cujusmodi est lex 
Salioa, tegni hujus ermissimum fundamentuin.” 

ni, j Lat. 

* Bodin distinguishes, however, between form of si»U and form of govt^rmuni, 
II, 1-2 Ut, 

^ Or the Influence of Bodin compare Gierke’s AUhiaim ; also Landmann and 
Dock. lac. (it. 
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ereignty, It was the first systematic study of the essential 
nature of the supreme power. 

Over against the theory outlined by Bodin, and defended 
by his followers, stood that of the school of political writers 
characterized by their adversaries as the “ Monarchomachs.” 
The historical basis of their doctrine was the religious intol- 
erance and persecution which followed the course of the 
Reformation, and necessitated the development of a theory 
of resistance for the use of the minority party/ Enthusias- 
tic adherents were found in France, Scotland, Germany, 
Spain, and in the ranks of Jesuits and Reformers alike. The 
central features of the doctrine were the original and in- 
alienable sovereignty of the people, the contractual origin of 
government, the fiduciary character of all political authority, 
and the consequent right of the people to resist and destroy 
the existing rulers whenever found guilty of a breach of 
trust. These theories, already widespread in the Middle 
Ages, were revived and were stated, if possible, more clearly 
and concisely, while their application was bolder and more 
sweeping than ever before. Among the writers, by far the 
ablest was Johannes Althusius, whose work “Politics Sys- 
Umaticcilly Considered" (Politica methodice digesta, 1609), 
was easily the roost scientific of his lime and school,*’ 


* See R. Treumann, Die Monarchotnachen, 1895. Gierke’s Althusius. 

Weill, Lefouvnr royal en France pendant lesguerres de riltgitn. 

Ch. Labiette, De la Monarthte dies let pridieateurs de la Ligue, 1841. 

The terra Monarchomachs was first employed by an adversary of the school 
Barclaius, according to Treumann, in a book (r6oo), entitled : De regno et regali 
potestate aduersus Buchananum, Brutum, Boudurtum et reliquos Monarcho 
machos libri sex. 

’ See 0 . Gierke, y. Althusius. Althusius’ work was long forgotten until rescued 
by Gierke. Prominent among the Protestant representatives of the school were 
George Buchanan, De jure Megnt apud Scotos, 1579; Junius Brutus (Hubert 
Languet), Vindieix contra tyrannos, 1579. Among the Catholics, J. Boucher, 
De Justa Nenrici III abdicaiione, 159x5 Mariana, a Spanish Jesuit , rege et 
regis institutione, 1599. 
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The theory of Althusius is permeated with the element 
of contract. The bond of the primary political associa- 
tions is contract, tacit or express ; the state is the final form 
in a series of contractsV and the authority of the govern- 
ment results from an agreement, tacit or express, between 
the ruler and the ruled.“ Sovereignty he defines as “The 
highest and most general power of administering the affairs 
which generally concern the safety and welfare of the soul 
and body of the members of the State.’’ 3 As to the con- 
tent of this power, Althusius denies that it is absolute, or 
supreme, since it is subordinate to the laws of God and 
nature, but he declares it a unit and is disposed to admit 
that the power is free from the civil law.'* 

The goal of the Monarchomach’s effort was not, however, 
the determination of what sovereignty is, but rather where 
it is ; or better, the defence of the original and inalienable 
sovereignty of the people. 

He therefore ^maintains that the source of all govern- 
mental power IS ultimately found in the people, which is 
the great political creator, the true monarch- maker. Sover- 
eignty is essentially an attribute not of individuals, but of 
the whole. It is not called into being by one particular 
I member of the society, but results from the action of all 
1 taken together ;s it must therefore be attributed not to in- 

* Family, corporation, coniinune, province, state. 

* Ch. xix, p. 234, ed. 1617. Ch. lx, 114 ff. 

' “ Potestas praeeminens et summa universalis disponendi de iis qiue univer- 
saliter ad salutem enrataque animte et corporis membroium Regni seu RcipublicsO 
pertineut.” Ch. ix, 125. 

* See his polemic against Bodin ch. ix, 122 ff. Here Althusius seems to confuse 
the sovereign monarch, as governmental agent, with the sovereign people. He 
denies that sovereignty is perpetual, an admission fatal to his cause. See p. 12a, 

* “ Non ab uno, sed universis simul membris universalis consociationis conslitui 
potest, sic nee singulorum, sed unlversorum membtorum illud esse dicitur," Ch. 
ix,p.l2t, I 
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dividuals, but to all.' But this might be conceded and yet 
the power of the government remain as unlimited as before. 

Tlf, as with Bodin, it is possible to alienate the original pop- 
ular sovereignty, then the concession may be even worse 
than worthless.^ Althusius maintains, therefore, and in this 
represents his school, that the supreme power was not only ' 
originally, but remains permanently, in the people. y' 

The sovereignty is declared to be an attribute of the whole 
body which cannot be alienated to any of the limbs or mem- 
bers. The people is always the greater power, hence is al- 
ways superior to the administration ; and however great the 
power conceded, the party conceding always remains 
superior to the concessee." Again, the people is immortal, 
wheieas the rulers are merely mortal, hence the people 
alone are the fit subject of permanent power.s 

If then, the community is the source and remains the 
bearer of sovereignty, all governmental power must be purely 
derived authority, always subordinate to the higher will of 
the true ruler. In the Althusian theory all government 
owes its existence to a contract which if not express must 
be presumed, and whose terms if detrimental to the people’s 
right are to be regarded as null and void.+ At best, the 
rulers are only administrators, or temporary possessors ; the 
^ople continue to hold the undisputed and unimpaired 
title of the owner. Hence comes the _ practical conclusion 
that if the ruler is unfaitliful to the trust in his charge, he 

I Univetsis membris et toto corpori consociato regni competit,” p. 121. 

“ Quantaounque enim est poUstas quae alii oonoeditur, semper tamen minor 
esl ejus potestnte qui eandem concessit,” p 123. 

** ” Negari non potest, illam major^m esse, quae alteram constituit, quae itn- 
mortalis in subjecto suo, populus scilicet, et alteram minorem, quae in umus 
persona consistit, et cum eadem moritur,” p. 124. Bodin came close to this con- 
ception in his reference to sovereignty as “perpetual.” 

‘ The terms are “ ea quae sancta sunt, aequa et justa etin Decalogo continentur,” 
and if bad conditions are made, “illae pro nullis habenda sunt." Ch. xix, 234. 
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may be judged by the people, may be deposed and pun- 
ished as the circumstances may * demand.® 

These arguments of Althusius were typical of the school, 
though his method was far superior to that usually em- 
ployed. Throughout the discussion, the doctrine of sov- 
ereignty made little advance, in respect to either its content 
or its bearer. I “Popular sovereignty” was energetically and 
ably defended against that of the government, but just what 
this sovereignty was, or who “the people” were, found no 
very satisfactory answer. If the supreme power belonged 
to the community, its nature was not a matter of primary 
importance. On the other hand, when the sovereignty 
was attributed to “the people,” even though denominated 
the regnum, respublica, civitas, body politic, state, by this 
was understood not the ruler and the ruled, but the mass of 
the subjects, excluding the governor.^ The sovereign peo- 
ple were not the whole State, including both subject and 


’ See ch. xxxviii, De Tyrannide ejusque remediis. To this end Althusiui pro- 
posed the establishment of a body of “ Epbots,” whose special function should 
be the oversight of the government. See oh. xviii. 

• In Althusius as in the other Monarchomachs a distinction is made between the 
tyrant “absque titulo” and the tyrant “quoad exereitiuni.” The former was re- 
garded as a public enemy who could be rightfully assailed by any patriotic private 
citizen; the latter must be treated with more formality, e., with the sanction of 
a magisterial body of some kind. 

“See Gierke, l6oflf. Related to the theory of the Monarchomachs was the 
doctrine of the maJeUas realis and majatas persmalU, prevalent in Holland 
and Germany during the first half of the 17th century. It was held that two sov- 
ereignties, the real and personal, existed side by side in the state; the real sover- 
eignty, that of the people as the ultimate source of political power! the personal 
sovereignty, that vested in the existing government. Both were genuine sover- 
eignties, each supreme in its own sphere, “-in suo ordine et genete,” as the phrase 
ran. The tendency was, however, toward a development of the sphere of the 
majestas realis at the expense ol the personalis. Among the leading exponents 
of the theory were f Kirohnet, ResfuMUa, 1608; Linnwus, yuHdica de majtstait, 
1625; Boxhorn, InstiMmmm pelUiearum Kiri due, i66s> See Gierke and 
Landdann. 
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government, but the governed part of the State. The idea 
of sovereignty vested in an entity which included both ruler 
and ruled, was not to be found, even in the theory of the great 
apostle of the school, Althusius, Popular sovereignty was 
the sovereignty of the sum of the subjects regarded as a per- 
son in a purely fictitious sense, and as contrasted to the gov- 
ernment. y 

Between the absolutist theory of Bodin and the demo- 
cratic doctrines of the Monarchomachs stood that of Hugo 
Grotius, as elaborated in his remarkable work on Tke Law 
of War and Peace, 1625." His doctrine was an ingenious 
compromise between the popular and the monarchical ideas, 
and exercised a powerful influence, particularly upon Pufen- 
dorf, and through him upon the German theory of the seven- 
teenth and eighteenth centuries. 

To Grotius sovereignty signifies " that power whose acts 
are not subject to the control of another, so that they may be 
made void by the act of any other human will.” “ Clashing 
with Bodin, he maintains that the (juration of the power does 
not affect its essential nature. A distinction, he holds, must 
be made between the power itself and the tenure of the 
power.3 The sovereignty he likens to a field over which one 
may enjoy full ownership, the usufruct, or a temporary right 
only. The Roman dictator was none the less sovereign 
though for a limited time only, and likewise the elective king, 
provided only that the power be irrevocable during the given 
period. Further, the absoluteness of sovereignty is in no 
wise insisted upon by Gfrotius. The supreme power is, as 
customary, limited by divine law, natura[_law and the law of 

' De jure Belle ac Fads, There is an English translabon by Whewell. 

“ Summa autem illadicitur, cujus actus alterius juri non subsunt, ita ut altenus 
voluntatis humani arbitrio irriti possunt reddi, B. I, ch. hi, sec. 7, 

• I, 3, sec. g, “ Duraiio autem naturam rei non immutat.” 
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nations,^ but also by such agreements as are made between 
ruler and ruled. Thus an indefinite number of rights may 
be subtracted from the authority of the ruler ; his acts may 
be rendered subject to ratification by a senate or other 
body;“ it may even be provided that in certain cases a right 
of insurrection falls to the people^ yet the sovereignty still 
retains its essential quality unimpaired. The ke}'' to the 
readiness with which Grotius admits the possibility of limita- 
tion is found in the fact that he freely concedes that the su- 
preme power is capable of division. While unity is in gen- 
eral desirable and advantageous, there are cases, he says, in 
which the sovereignty has been actually divided ; as, for ex- 
ample, in Rome with one ruler in the east and one in the 
west. In Grotius’ words “ Many persons allege many incon- 
veniences against such a two-headed sovereignty, but in 
political affairs nothing is quite free from inconvenience.” * 
The most important clement in the theory of Grotius was 
not, however, that of the content, but that of the bearer of the 
sovereign power. The sovereignty, Grotius declared, may 
reside cither in a general subject (subjectum commune) or 
in a special subject (subjectum proprium) ; as the gen- 
eral subject in which the sight resides is the body, the 
special subject, the eye.® Hence, one may say either that 
the body sees, or that the eye sees. So the sovereignty 
has a general bearer, that is, the body politic, or civitas, 
and ai-,0 a spccnil bcaier, namely the person or persons 
coiiatiuitmg the government One may say, consequently, 
that the State as a \ihole is sovoieign, or that the special 
' I, 3, sec. 16. > I, 3, sec. r8. 

•■'I, 4, sec. 14. So a period of prescription against the sovereignty. 11 , 4, sec. ii. 

■* I, ch. 3, sec. 17; also sec, 30. 

'’Book I, 3, No. 7, "Subjectum aliud est commune, aliud proprium, ut visus 
subjectum commune est corpus, proprium oculus; itasummse protestatis subjectum 

commune est civitas .subjectum proprium est persona una pluresve pro 

cujusque gentis legibus ac moribus." Also II, 6, sep. 6. 
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organ, the Government, is sovereign. Grotius here came 
close to the idea of State sovereignty. The theory was not 
developed, however ; Grotius’ Statewas a semi-artificial crea- 
tion at best; and the whole concept was contradicted, as 
will presently appear, by the patrimonial notion. 

In accordance with his theory of general and special 
sovereignty, Grotius could deny, as he did, the assertion of 
Althusius and the Monarchomachs that the supreme power 
everywhere and always belongs to the people, that is, the 
people excluding the government.^ He could deny that all 
government exists for the benefit of the governed alone, 
and declare that it is often for the good of the ruler and 
ruled together.’ Here, however, influenced by his idea of 
the patrimonial state, he departs from the theory of the two 
subjects of power, and maintains that the people may ab- 
solutely alienate their sovereignty, as an individual his con- 
trol over a piece of property .3 Reasoning by analogy from 
Roman private law, he considers that just as a person may 
legally alienate his liberty, so a people may deliver itself 
into slavery. He would apparently apply to a people the 
argument used in reference to the individual, namely that 
man is not a slave by natuie, but he is not by nature a 
creature that cannot become a slave.* Sovereignty may be 
held either with full property right (jure pleno proprietas), 
or with usufruct only (jure usufructario) . Where the sover- 
eignty is' a full property right, it includes ownership of the 
land and the people, and the right to dispose of all at 
pleasure. Hence, either the land or the people may be 
bought or sold like any other property.® Mere usufruct 


U, 3, sec. 8. ’I, 3, sec. 8. 

*11, 22, sec. II, “Ut nature quis servus non sit, non ut jus habeat ne umquam 
serviat;' nam in hoc sensun nemo liber eat," 

“Proprie tamen cum populus alienatus, non ipse homines ahenatur, sed jus 
perpettmin eos ; egenh qua populus sunt,” I, 3, sec. 12. 
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! carries with it only the enjoyment of certain rights, but 
' not the ownership proper/ In short, the sovereignty is 
treated by Grotius as property to which perfect rights or 
imperfect rights of all possible degrees may be held. His 
system is pliable enough to meet the requirements of either 
the democratic or the monarchic school, without completely 
satisfying either. 

Against the theory of original popular sovereignty, with 
the corollaries of binding contract and reserved right of re- 
sistance, so widespread in_the first half of the seventeenth 
century, the Englishman, Thomas Hobbes, in his Leviathan 
(1651) constructed the most complete argument for abso- 
lutism that had yet been made,* The historical influence 
under whi ch Hobbes worhed was that oflhe' conflict between 
the Engl ish tfirone and tl^ people, the method he followed 
was that of sharp definition and unfaltering deduction ; his 
central argument, the very contract which had been the 
strongest defence of the popular cause. The premise 
from which Hobbes proceeds is that of a state of nature in 
which there prevails a war of all against all {bellum omnitm 
contra omnes), in which there is no common power, and 
where every man’s right reaches exactly as far as his might. 
Out of this anarchical condition government arises through 


‘ Grotius subfljr remarks, “distinguendaro esse summitatem imperii ab Imbendi 
plenitudine, adeo verum est ut non modo plecaque imperia summa mn fUn* 
habeintur, sed et multe non summa habeantur /*««,” I, 3, sec. 14. So the right 
to alienate territory does not belong to rulers who “imperium etsi plenum Imbcnt, 
attamen non plene.” II, 6, sec. 7. 

Grotius returns to his organic idea when he dfcclares that the state remains the 
•hame state despite changes in form oi governmeni. There are two elements in the 
state, he says, one the "consociatio juris atque imperil,'' tile other "relatio 
partium inter se earuin qusc regunt et quw reguntur. llano spectat Politicus: illam 


‘‘Et Levtathan, 1651, Motley’s Translation. 
De carfiort poHHco, 1650. 

Elemtnta Philosophtca de civt, 1642. 
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the agency of a compact, the impulse to which Hobbes in- 
troduces into the “ natural man,” together with the tendency 
to keep the agreement when made.' 

By the terms of this contract, each individual surrenders 
his rights to one person (physical or moral) who thenceforth 
becomes the bearer of the personality of all the contract- 
ing individuals. As the agreement reads: “Everyone to 
own and acknowledge himself to be the author of whatso- 
ever he that beareth their ■ person, shall act or cause to be 
acted, in those things which concern the common peace and 
safety, and therein to submit their wills, every one to his 
will, and their judgments to his judgment.”" This person so 
endowed is the sovereign, and all others in the community 
are subjects.^ The characteristic feature of Hobbes’ con- 
tract is, however, that the agreement is made among the 
future subjects, while the future sovereign remains outside 
the contract. The agreement is one among incjpient sub- 
jects, not between incipient sovereign and incipient subject. 
There is no possibility of a reserved sovereignty, for the su- 
preme power comes into existence only with the creation of 
the governmental person who is its bearer. Sovereignty 
and its subjects are created simultaneously. Sovereignty is 
not delegated or alienated by the people, for they were not 
a people until the sovereignty was created ; in other words, 
the people never possessed the supreme jpower, and conse- 
quently had no right to dispose of it. Thus the authority 
of the ruler was protected at the point against which the 
Monarchomachs had directed their most effective assaults. 
There is an original state of nature, a contract, a sovereign 
as its creature, but the sovereign is the Leviathan, or mortal 


' Levia-Omn, oh. xiii-xv. 

^Leviathan, oh. xvii. 

“This "person” need not however be an indixddual, but might be many in- 
dividuals regarded as a person. 
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god, armed with the power and entrusted with the judgment 
of all his subjects—" bearing their person.” 

The extent of the sovereign power so derived is far-reach- 
ing. Hobbes asserts that, as a result of the contract made, 
the subjects can enter into no new agreement or covenant, 
not even with God; the sovereign can himself commit no 
breach of covenant, and hence cannot forfeit his right to the 
people; the sovereign can do no injustice (though he may 
commit iniquity ') ; the sovereign cannot be punished ; he is 
judge of the means necessary for the defence of the state ; has 
the right to decide what doctrines shall be taught among the 
subjects; the law-making power; the judicial power; the 
right to carry on war; the right to appoint officers; the re- 
warding and punishing power. And all these rights are, as 
Hobbes says, “ incommunicable and inseparable.” ' Further, 
the unity of the sovereign power is unconditionally asserted, 
Within the commonwealth there can be but one supreme au- 
thority. All rights are transferred by the terms of the con- 
tract to the sovereign, and there can be no room remaining 
for another independent authority. Even the church must 
be regarded as subordinate to the sovereign, since he is the 
vicegerent of God, and determines the validity of doctrine, 
even the authenticity of inspiration.® 

Sovereignty appears, then, with Hobbes as far more abso- 
solute than in the theory of Bodin. There is no limitation in 
.,^the law of God or of nature ; for of these the sovereign is the 
final judge, while the limitations in the form of the " leges 

* Ch. xviii. On the sphetc of liberty left to the subjects see oh. xxi, On the 
concept of law as the cominand of the sovereign, see ch. xxvi. 

“See Oh. xxlx, “As there have have been doctors that hold there be three soul* 
in a man; so there be also that think there may be more souls, that is, more 
sovereigns than one in a commonwealth; and set up a supremacy against the 

sovereignty. Aid this is a disease which not unfitly may be compared to the 

epilepsy or falling sickness, which the Jews took to be one kind of possession by 
spirits in tbe body natural,” 
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imperii '' do not appear. In the language of Hobbes, “ The s 
sovereign power, whether placed as in monarchy, or in one ' 
assembly of men, as in popular and aristocratical common- 
wealths, is as great as possibly men can be imagined to make ' 
it.” And further, “ he who considers it too great and will 
seek to make it less, must subject himself to . a power that 
can limit it, that is to a greater.”* 

Regarding the sovereignty as absolute, unified, inalien- 
able, based upon a voluntary but irrevocable contract, the 
theory of Hobbes was so closely articulated that even 
the keenest weapon found difficulty in penetrating it. The 
logic was cruelly complete, and granting the necessary 
premises, the conclusions he drew were difficult to escape. 
Hobbes had designed the theory as a solvent for the 
political difficulties in England, and had hoped for the 
establishment of a strong monarchical government on the 
basis of the principles he laid down. But by provid- 
ing for the subordination of the ecclesiastical to the political 
authority, he alarmed even the loyalist clergy, and hence his 
arguments found little support and had little influence on 
contemporary conditions. Theoretically, however, the work 
of Hobbes exercised a decided influence on the development 
of later political science.® 

‘ Ch. XX. Hobbes admits that no such power has ever really existed, but denies 
that this affects the mathematical certainty of his conclusions. 

* In line with the theory of Bodm and Hobbes was that of the defenders of the' 
Bourbons in France, particularly Bossuet in La JPohHgue tirle dt P Mcrihire 
1709; “ Averitssemetiis aux Fraiestanis,” and in Finilon, La 

THimaquf, I699. To the attributes of sovereignty already developed was added 
that of sacredness. The absolute and paternal character of the monarch was 
•avowed and defended, but great emphasis was placed on the moral responsibility 
of the rulers. Compare the patriarchal theory of Robert Filmet in The Fatri- 
areka, ibSo, posthumous. 

An application of the method and principles of Hobbes was made by Spinoza, 
but to the advantage of democratic rather than monarchic government. In the 
Tractatus thtohsico-poliiicns, 1676, the Tractalus FolUtci (posthumous) and the 
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The first half of the 17th century saw the completion of 
the theory of the Monarchomachs ; the middle of the cen- 
tury was marked by the N’aturrecht absolutism of Hobbes; it 
remained for the close of the century to state the doctrine 
which dominated Germany to the French Revolution and 
that which in England constituted the justification of the 
overthrow of the Stuarts. The German theory was formu- 
lated by Samuel Pufendorf; the English by John Locke, 

The theory of Pufendorf was developed under the influ- 
ence of Hobbes on the one side and Grotius on the other, 
and combined in a remarkable way the compromising the- 
ory of the one with the absoluteness of the other. In his 
massive work, The Law of Nature and of Nations (De Jure 
Naturae et Gentium, 1672),* Pufendorf accepts the contract 
principle as the basis of the State, but requires two stages, in 
the process, namely an agreement to form a civil society, 
the “ Pactum ' Unionis,” followed by a farther contract be- 
tween the people so formed and the Government, " Pactum 
Subjectionis.” The sovereignty so created is the supreme 
power in the State.“ None of his acts may be rendered void 
by any other organ in the society ; he is responsible to no 

Eihica (Part IV), he found that there was originally a lawless state of nature, a 
compact between individuals, and a resulting sovereign government. (Tractatu* 
theologico-politicus, ch. xvi.) But out of the nature of the supreme power itself 
certain limitations are deduced: thus the nature of the political power requires 
that it have a rational end (Tractatus Politici iii, 7) ; only that sphere in which 
acts or forbearances can be induced by rewards or punishments is a sutyect of the 
sovereign’s activity (Tractatus polilici, iv. 4 ). Again, the sovereignty is limited 
by the fact that it must deal with human subjects (Tract, pol. iv. 4) ; and lastly 
the power of the state must certainly be subject to some class of law : “ For if tlie 
state were bound by no laws or rules, without which the state could not be a state, 
then it would not be a real object, but a chimaera.” (Trac. pol. iv. 4 ) . Spinosa's 
statement of the difference between his position and that of Hobbes is contained 
in his EpisWa: L, Opera ii, 184 (Van Vloten und Laud). 

* See also Dt offina homints et civis, 1673. 

* Dt y. N. et G., VII, ch. 6, sec. 1. 
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Other power, free from the restraint of all human law;" and 
this power is essentially one and indivisible,’’ But on the 
other hand, a distinction is drawn between sovereign power 
and absolute power.3 Absolute power gives one complete 
freedom to use his rights as he will, but by a supreme power 
is meant only that, in the same order of beings, there is none 
superior. Sovereignty, properly understood, Pufendorf de- 
clares, signifies not absoluteness, but merely supremacy. 
Again, it is frankly admitted that owing to the unfortunate 
frailty common to all men, there not only may conceivably, 
but should actually be, certain limitations placed upon the 
sovereign.^ In the grant of power to the ruler, definite re- 
strictions should be placed upon him of a character calcu- 
lated to restrain his tendency to usurp all authority. With 
Grotius, Pufendorf maintains that the sovereignty may be 
held either with “full righl” or in a manner more or less 
lim bed, but though limited, remains none the less truly sov- 
ereign .s 

The ele^ctiye or limited mppaxc^ is, therefore, contra 
Hobbes, a genuine sovereign, and not a mere agent of the 
constituting power. To Pufendorf it does not seem essential 
that the sovereign should have all power, but it is sufficient if 
he have the highest power ; that i'sto say, he must be supreme, 
but need not be absolute. In the same conciliatory spirit, Puf- 
endorf repudiates the misinterpeted declaration of Hobbes 
that the sovereign can commit no injustice, but admits that 
in matters pertaining to the general welfare Hobbes’ propo- 
sition would be true ; and this holds even though the sov- 
ereign’s measures may, as a matter of fact, be contrary to 
the common weal.® Cutting away the superfluous verbiage, 
it would seem that the sovereign is, free to, foUoy the course 

» Dc y. N, ti G., VII, ch. 6, sec, 2. » JHd„ VII, ch. 4, sec. 4. 

* Ibid., VII, ch, 6, sec, to. *IHd„ VII, ch. 6, sec. 9. 

*Ibid., VII, ch,6, sec. 11-14. * Ibid., VII, ch. S, I, 
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he chooses, although to such a statement Pufendorf would 
have been unwilling to assent. 

Yet, notwithstanding its somewhat contradictory charac- 
ter, or' one might say even because of it, the theory of Pufen- 
dorf became widely influential. It reconciled to a certain 
extent the benevolent despotism of the German states with 
the spirit of individual liberty, by conceding supremacy to 
the one, but not excluding the other from a degree of control. 
With some modifications his doctrine was followed by the 
great German expounders of political science in the eigh- 
teenth century, such as Christian Wolff,' J. A. Boehmer,* 
and Christian Thomasius,^ and continued to be the dominant 
theory down to the time of Kant. 

^Locke appeared on the political field as the Whig cham- 
pion"of the English Revolution of 1C88. liis theory was 
the accepted justification for the overthrow of the Stuarts; it 
later found expression in the American Revolution against 
England, and still remains the popular theory of sovereignty 
among English-speaking peoples. 

yLocke starts with a state of nature, which is not, however, 
as with Hobbes, a state of war, but rather a condition where 
individual rights are imperfectly secured. In order that a 
guarantee may be obtained, there is established a civil or 
political society and then a government.* To this end every 
man surrenders irrevocably to the community his natural 
nghis in so far as is necessary for the common good — and no 
farther.*’ The political society so constituted establishes by 

' Fundamenta Juris natural et ginltuni, 1705. 

^ Introductio in jus publicum universale, 1726. 

" natura methodo scientifica perhactatum, 1740-50. InsHlutiones Juris 
naiura ei gentium, 1']$^. See Gierke's p. 184; BlunUohli, Geschiekte 
der itaatswissenschaji. 

* 7 'wo Treatises of Government, 1689. Compare Richard Hooker, Zaws of 
Ecclesiastical Polity, 1593-98. 

' Sec. 95-99. 


“Sec. 129-30. 
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characteristic feature of the development of the theory of 
sovereignty during this period was the individualistic-con- 
tractualistic tendency^ ’ The emphasis on the individual came 
from the Reformation, the form of contract from the Roman 
law. 

Further, a prevailing tendency of the theory, whether mon- 
archically or democratically designed, was the movement to- 
ward the absolutist conception of sovereignty. Constitu- 
tional limitations, the laws of God, of nature and of nations 
must yield to the Leviathan, the mortal god of Hobbes, while 
with Rousseau the sovereign will of the people emerged, un- 
trammeled by limitations, incapable of contractual restraint. 
In both theories, the individual, the unit, must surrender abso- 
lutely all, so far as the interest of the State requires, and of its 
needs the sovereign is the judge, from whose decision there 
is no appeal. The individualistic theory of sovereignty, 
based upon voluntary agreement, was one of the strongest 
ever constructed, since, to the fear of external force, it added 
the sanction of internal obligation. As Rousseau said of 
earlier theories, so his own changed force into right, or as 
otherwise expressed, “ made of virtue a necessity.” 

Again, it is to be observed that an adequate conception 
of the unity and personality of the State was wanting 
throughout the peiiod under consideration. As aheady 
seen, the movement in the earlier phases of the development 
was toward the organization of two public persons in the 
same State, the people on the one hand, and the Govern-^ 
ment on the other, with reciprocal rights arjd dutie^. 
Neither the people nor the Government constituted the 
whole State. Later, the State was absorbed either in peo- 
ple or in Government. With Hobbes, the Government | 
swallowed up the State, and became the sole representa- ’ 
tive of its personality, so that the Government could 
truly say ‘‘L’ Etat e’est raoi.” Or, with Rousseau, the 
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people became the Government, and the Government was 
. lost in the State. Hobbes saw a particular organ, the 
special bearer of power, but not the organism. Rousseau 
saw the organism as a whole, the general bearer, without 
1 organs capable of exercising sovereign power. And lastly 
the idea of personality, whether of the people or a part of 
the people, was at best of a wholly unreal and artificial char- 
acter. Except where an individual was sovereign, the ruling 
body w'as a person only by the grace of fiction, persona 
representata, persona ficta — one in the place of many! Per- 
son was an abbreviation for a sum of individuals, and the 
bearer of the sovereignty not a real entity. The only real 
persons were individuals, all others were fictions. 

The result of the individualistic development was then, 
the vesting of the absolute, indivisible and inalienable sover- 
eignty in a body created by a suppositious contract and fic- 
ititiously endowed with personality. 



CHAPTER II 


THE KANTIAN THEORY 

The reaction against the theory of the Revolution pro- 
ceeded along a number of lines/ which ran closely parallel 
to each other. To facilitate the understanding of the dis- 
cussion over the doctrine of sovereignty, these different 
courses are here briefly indicated. 

The first attack was made by the so-called historical 
school. The revolution emphasized the artificial, the con- 
scious element of the life of states, and asserted the right 
and power of any given generation to make and unmake 
political institutions at will. The historical school, on the 
contrary, emphasized the element of unconscious growth 
in political forms. Language, morality, law, the State, are all 
the result not of any single act of men, but of a long and 
painful process in which many succeeding generations have 
participated. The State, in particular, is therefore not a 
contralct between individuals, but is a product of tradition, of 
custom, of historical development. The first great champion 
of the movement was Edmund Burke in his Reflexions oh 

’ For the period under consideration, the following general works are of service; 
J. K. Bluntsohli’s Gtschichte der neueren Staaiswismtschaften.'best for the German 
literature, 3d ed.; Henry Michel, Z’ Idle de P Etal, Essai critique sur P histotre 
des thiories sociales et poHHques en France depute la Rtuolutian, 1895; R. von 
Mohl's Geschichte und Literatur der Staattwissenschaften, 3 vols, 1853-58; 
Adolph Dock, Ueber Revolution und Restauration, 1900; I. H. Fichte, Die phil- 
ophischen Lehren von RecAt, Stoat, und Side in Deutschland, Frankreich und 
England, von der Mitte dee achteehnten yahrhunderts bis xtir Gegemoart, 1850; J. 
Stahl, Philosophie dee Rechts, Pt, I. 
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the Revolution tn France (1790) >' the most effective work 
written against the Revolution. In Germany the movement 
was widespread, especially among the historical school of 
jurisprudence, founded by Hugo, whose first important w'oik 
was a Manual of Natural Right (1798).=' He was followed 
by the great apostle of the school, Savigny, On the Vo- 
cation of Our Time for Legislation and Jurisfrudence^ 
{1814), and later, the System of the Modern Roman Law 

(1839)- 

Kant formally accepted the contract theory, but by his 
distinction between the ideal and the real agreement dam- 
aged the revolutionary cause more than if he had directly 
opposed it. One might say, perhaps, that ideally he was 
revolutionary, but practically the reverse. Later, even the form 
of the contract was denied by his followers on the ground 
that entrance into the State was not a matter of choice for 
the individual, but a necessary step. Reason and morality 
demanded, it was said, that every man should enter into po- 
litical and social relations. Not human will, but rational and 
moral necessity is the true basis of the State. So held 
Jakob Fries in the Philosophical Theory of Law (1803);+ 
Ancillon, On Sovereignty and (State) Constitutions (18151 
K. S. Zacharia in his Forty Books on the State (1820-32).® 
Schleiermacher, On the Idea of the Various Forms of State 


* Against the revolutionary theory see also Ferguson, History of Civil Society, 
1^64; Principles of Moral and Political Science, 1792; David Hume, Essays 
Moral and Political. "With Burke compare Thomas Paine’s A. 
L. Schlozer, AUgemeines Staatsrecht und Staatsverfassungslehre, 1793. 

^Lehrbiich des Naiurrechts, 

“ Vom Peruf tmserer Zeit fOr Geselsgebung md yurisprudenx, Syslem des 
heutigen Rhmischen Rechts. 

* PhilosapMsche Rechlslehre und Kriiik aller positiven Gesclxgebuns, 

^ Veber Sauver&nemt und Staalsverfassungen. 

' Vierm'g BUcher vom Siaate. 
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(1814)/ and the Theory of the State; Schmitthenner in the 
Principles of Ideal or General Public Law ( 1 845 ) 

Anothei- direction was taken by the group of thinkers who 
emphasized not the will of the individual, but the universal will, 
as the central point in the construction of a political system. 
The method was inaugurated by Schelling in the Systew of 
Transcendental Idealism (i 8 oo ),3 and the Method of Academic 
Study ( 1 803 ) . The whole “ world-process " was regarded as 
a progressive reconciliation of necessity and freedom which 
finds its highest practical expression in the State. This is the 
realization not of the individual but of the absolute will, “ the 
immediate and visible type of the absolute life” (das un- 
mittelbare und sichtbare Bild des absoluten Lebens). His 
mystical theory was carried on by John J. Wagner in the 
tem of Ideal Philosophy (1804) and The State (1815)'^. The 
idea found its fullest expression, however, through Hegel, m 
the Philosophy of Law ( 1 82 1 ) .* In this Platonic, pantheistic 
philosophizing over the absolute and its objectification in 
concrete institutions, the individual man and the revolution- 
ary theory dropped out of sight. If the State were a ma- 
chine, men might hope to mend it a little, but as a " type of 
the Absolute ” it was unapproachable. The State was now 
not a rational necessity (Vernunftnothwendigkeit), but^ n^t' 
ural necessity (Naturnothwendigkeit), that is to say it was 
dictated not by the reason of the individual, as with Kant, 
but by the so-called “ world-reason ” as a part of the " world- 
process.” 

' Utber den Segriff der vereehiedenen Staattformen. Lthre vom Staate, posth. 
published. 

• Grundlinien des allgemtinen oder tdealen Staatsreehts. 

* System des transeendenialen Ideahsm-us ; MeiAode des akademischen Studiums, 

1 System der Ideal-Pkilosoplne . Der Stoat, 

*> Grundlinien der Phtlosophie des Reehts, Compare C. C. F. Krause, Abriss 
der Philosophie des Reehts, 1828. Fi.Koppen, Pohtik nach Platontschen Gr-und- 
s&tssen mie Anwendung auf unsere Zeit, 1818. 
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A parallel path was that taken by the religious school, 
which declared that purely human power was wholly inade- 
quate to produce legitimate political institutions, and that 
the sanction must be sought in God. The Stale was held to 
be, not the result of a contract, but of a divine command. 
So held Nowald, De Maistre, Stahl. (See chapter III.) 

In addition to historical tradition, the Kantian doctrine, 
transcendentalism, and the religious reaction came a revival of 
the patrimonial theory of the State. The source of authority 
is here property, not men. The social contract is jcpudiatcd 
and the foundation of political power is laid in the relations 
that center around the possessions of an individual or a cor- 
poration. The gieat champion of this anachi'onism was the 
Swiss, Ludwig von Haller. 

These were the principal lines along which the assault 
upon the eighteenth century political theory was conducted. 
They all converged at one point, namely the proposi- 
tion that the state was the result of a contract deliber- 
ately made by individuals. They all agree that the State is 
something imposed upon the human will, not a pure result 
of its own decree. The course of history, rational necessity, 
the world-process and the Absolute, the will of God, were so 
many different forms of statement for the same fundamental 
idea,’ 

Proceeding to the examination of the theories of sover- 
eignty developed, we begin with that of Kant. Rousseau 
gave to the theory of the social contract a form adapted 
to the people; the deduction of the philosophic formula 
was accomplished by Immanuel Kant. Bluntschli says 
i “Rousseau bore a flaming brand through street and mar- 

lAs already stated, these were paraBel liaea, but often two or wore Wended (a 
the same person. The transition fiow one to another or the union of various 
theories was easily accomplished and did often occur. Or the reactionary 
theories might be blended with the revolutionary. 
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ket, Kant lighted the still lamp and candle in thousands of 
studies.” ' Kant gave not only to general philosophy, but 
also to the theory of the State, an impress which endures to 
the present day. 

The new formulation of the contract theory is found in the 
work on The Relation of Theory to Practice in Public Law 
(1793); On Eternal Peace, 1795; and the Theory of 
Right, 1797.“ The problem with which Kant starts is as 
with Rousseau, by whom he was profoundly influenced, that 
of the co-existence of conflicting individual wills, under some 
form of order .3 This is possible only under a condition 
where there prevails right (Recht) or law, which is defined 
as “ the sum of the conditions under which the will of the ' 
individual may be united with the will of all, according to a 
general law of freedom.” < This is made possible in civil 
society, the establishment of which is the greatest problem 
of the race.® The formation of the State is effected through 
the medium of a contract in which the private wills are 
united under the general or public will.^ Kant departs from 
his predecessor, Rousseau, however, by expressly denying 

' Geschichte der ncuertn StaaismUsenschaften, 3te Auf,, 373. 

’ t'om Verhiillmssi der TheorU zur Praxis im Siaatsrechie; Zum emigtn 
JPrieden. Meiaphysische AnfangsgrUnde der Reehtslehre, as a part of the Meta- 
phystk der Siiten. References here are to Rosenkrnnz and SoBubert’s edition of 
Kant’s works, 1S38. 

’ The sphere of the state is distinct from that of morality. Mere political ; 
society, Kant says, may exist among a number of moral devils, if only they are 1 
rational, V, 264. “ Das Problem der Staatseinrichtung ist, so hart wie es auoh 
klmgt, selbst fUr ein Volk von Teufeln (wenn sie nur Verstand hnben) auflosbar.” 

* “ Das Recht ist also der Inbegriff der Bedmgungen unter denen die Willkflhr 
des Einen mit der Willkilhr des Andern nach einem allgemeinen Gesetze der 
Freiheil zusammen vereinigt werden kann,” VI, 33. 

®Das grdsste Problem fttr die Menschengattung, zur dessen AuflHsung die 
Natur ihn zwingt, ist die Erreichung einer allgemeinen, das Recht verwaltenden, 
biirgerhohen Gesellschaft, V, 323. 

“V, 207. 
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the real or historical existence of such an agreement. As a 
matter of theory, tlie contract is a necessary basis of the ideal, 
logically-derived state, but, as a matter of fact, empirically, it 
is in no wise indispensable, “ is as such even impossible.” ' 
The actual historical origin of the State it is impossible to 
determine; it is even to be supposed, “from the nature of 
savage men that they would have begun with force.” “ 
I For those already in civil society it is impossible, unneces- 
sary, and even dangerous to enquire closely into the begin- 
ning of their State.3 The contract is, after all, “ a mere idea 
of the reason,” not an historical fact. Its real value consists 
in its applicability as a criterion for the justification of law ; 
every just law should be made as it would have been made, 
if in accordance with the spirit of the agreement.'* 

Out of this hypothetical contract issues the sovereign gen- 
eral will. SThis, has, however, no reality, except when vested 
in a physical person or persons.® The practical sovereignty 
may be located, according to Kant, in an Autocracy,^ an 
Aristocracy, or a Democracy. A distinction is also made 
between the form of State (forma imperii) and the form of 
administration (forma regiminis). A form of administra- 
tion or government is republican when the three classes of 
I powers, legislative, executive, judicial, are separated ; des- 
' potic when they are united.^ 

* V, 207. » Rechtslebre, sec. 52. 

*VI, 164. 

* V, 207. " Denn das ist der frobeatein der Rechtsin&ssigkeit eines jeden dffent- 
lichen Gesetzes,” 

®VI, 1S9. 

®To be distmguisheci from monarchy, « Monarch ist der welcber die McAste, 
aber Antokrator Oder Selbstberrsoher der welcher alle Gewali hat; dieser ist der 
Souvetsla, jener rej/rSsetUirl ibn bloss. VI, 190. 

’V, 243. Moiepvtr every truly republican form of governmeMt must be repre- 
sentative. Pure Democracy cannot be representative, and is, therefore, always 
despotic. V, 244. 
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The nature of tlie sovereign power existing in the State is 
strongly suggestive of the Leviathian of Hobbes, or the 
“ gener.ll will” of Rousseau. Kant’s idea is clearly ex- 
pressed: ‘‘The ruler in the State has against the subjects 
clear rights and no (enforceable) duties.’^ (Der Herrscher 
einer Staates hat gegen den Unterthanen lauter Rechte und 
keine (Zwangs-) Pflichten). If there were legal rights 
hgainst the sovereign, reasons Kant, they must be capable of 
/enforcement against him; but this could be accomplished 
only by some body able to coerce the sovereign. Such a 
body would, however, be the true sovereign, or fuither lim- 
ited by some still stronger power. The series of limitations 
must end at some point, and here appears the unlimited and 
illimitable sovereign of the State.* By the use of this ar- 
gument, the so-called limited constitution is made to appear 
as an absurdity, as a form belonging not to the domain of 
,'*law (Recht), but to that of expediency.^ No constitutional 
restriction or limitation can be imposed upon the sovereign, 
except by some stronger power, which as already seen would 
signify that the true point of sovereignty had not been at 
first detected. 

Alarmed by the revolutionary excesses in France, Kant 
turned the full force of his powerful logic against any recog- 
nition of the right of resistance. In no case whatever is 
there a justification for the exercise of force against the ex- 
isting government, not even the time-honored ‘‘jus in casu 
necessitatis.” + He recognizes neither the tyrant ‘‘absque 
titulo,” nor the tyrant ‘‘ quoad exercitium." Whatever the 
title of the ruler, or whatever the character of the administra- 

WI, 165. » VI, 165. 

* VI, 166, “ Also ist die sogennante gemSssigte Staatsrerfassung, als Constita- 
tion des innern Reohts des Staats, ein Unding und anstatt zum Recht zu geharen, 
nur ein ICIugheitsprincip." 
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tion, obedience must be rendered. The end of the original 
contract, urges Kant, is the establishment of an association 
under the rule pf law ; but resistance and revolution are in their 
very nature destructive of the legal order. The welfare of the 
people is the supreme law, it is true, but the highest good 
consists in the preservation of a condition in which prevails 
formal law, at least' The slightest attempt at revolution- is, 
therefore, high treason, while the execution of a monarch is 
a crime, like unto the sm which can be forgiven neither it\ 
this world nor in that which is to comc.= But, if imperfect , 
men, deaf to the commands of pure reason, arise and over- 
tin ow the government, what shall be done? Whenever a rev- 
olution is an accomplished fact, says Kant, then the people 
are bound to render obedience to the newly-established rulers, 
however unjust the revolution may have been in its origin and 
f execution.3 The de facto Government is apparently always 
-de jure. “Whatever is, is right," legally, though in the 
stormy days in which Kant wrote, it was not always easy to 
determine “ what is.” The right of resistance is, then, in 
the theory of Kant, absolutely excluded ; the people have 
\given up to the Government their ri ght to judge of the g en- 
welfare , hence, they have legally no opinion; but if 
thejTcoulTform an opinion, they would have no legal organ 
through which to give it expression ; or if such an organ 
existed, that must be regarded as the real sovereign. The 

‘ V, aog, “ das offenthche Heil ist getade diejenige gGsetdiohe Verfasaung 

die Jedem seine I'reiheit durch Gesetze sichert.” 

<VI, 168, “Scheint denjenigen fthnlich zu sein, was die Theologcn diejeaige 
Siinde nennen, welche weder in dieser noch in jenar Welt vergebea wetden 
kann.” 

“VI, rflg, «Sie kdnnoD sich nicht weigem derjenigen Obtigkeit ebrlicli 
zu gehorcben die jeht 4u Gemalthat." Perhaps as Suarez thought, “nam Hcct 
forte illi peccaverint, et qoi primi seqwti sunt, tamen postquam res ad cum 
statum periienit ut de facto a majore parte non servetur, tunc alii sine peccato 
poteruat.” He Legthns Hi, 19, sec. 12. 
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supieme power is formally, in a purely legal sense, incapable 
of limitation.'^ 

Nevertheless, Kant draws certain, lines which the sover- 
eign can not transgress.* He cannot do, it is argued, what 
the people itself could not do.'* For example, he cannot 
interfere positively in the ecclesiastical organization, as this 
the people itself could not do, inasmuch as it is contrary to 
the purpose of the State cannot remove an ofScer without 
cause ; cannot establish an hereditary nobility ; for all these 
things the State itself could not, in theory, perform. It is 
conceded that in these cases the sovereign has no right to 
act, yet the subjects have no right to oppose; or better, 
they have the somewhat unsatisfactory “unenforceable 
right.” One more refuge remains, namely, the only “ pal- 
ladium of the people’s right,” the “ freedom of the pen ” 
(Freiheit der Feder).-* This the sovereign cannot deny, 
reasons Kant, without cutting himself off from the knowledge 
of the general will which he represents. If he does not hear 
the voice of his subjects, he may fail to understand what 
the general will really is; may even act contrary to it; 
in other words, put himself in contradiction with himself,® 
But this “Palladium,” like all other rights, is not secure, 
and affoids no authority to act against the ruler. It is an 
ideal political right, but may fall far short of practical 
realization. 

Kant’s theory of sovereignty was as absolute as that of his 
great predecessors, Hobbes, and Rousseau. He started 

‘VI, 175 «■ 

’“Was ein Volk Ubet sich selbst niebt beschliessen. kann, das kanw der 
Gesetageber aucb nioht Ubet das Volk beschliessen," V, 217. 

»VI, 17s «; V, 217, ff. 

‘V, 216, Kant’s own work, " Dte Religion innerhalb der Grenzen der 
Vtrnunft," was suppressed by the authorities in 179^ 

s V, 216, “ Alle Kenntniss von dem entziehen was wenn er es wusste, er selbst 
beiindern wUrcle, und ihn nalt sich selbst in Widetsptuch setzen." 
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with the premises of the French Revolution, but ended with 
the conclusions of the Reaction. He began with the volun- 
tary agreement of individuals, but in the end endorsed the 
Government of those who possessed the might. The gen- 
eral will, the creature of the contract, was lost in the will of 
the de facto ruler or rulers, occupying the place of authority. 
h In the name of reason and logic, he secured the consent of 
the individual to a Government into whose origin reason 
must not henceforth enquire. In judging the theory of 
Kant, It must, be remembered, however, that he distinguishes, 
though not always clearly, between the ideal State and 
sovereignty and practical State and sovereignty. In the 
idea, the State is a union formed by the voluntary agree- 
ment of individuals ; here Rousseau had halted ; ' but Kant 
introduced, further, a practical and empirical State, the pro- 
; duct of historical conditions, with the accompanying conflict 
of force and reason. 

I So there is an ideal sovereignty, which is the will result- 
j ing from the union of the wills of all, the lule of abstract 
^ law ; and there is also the sovereignty of fact, which is a re- 
' suit of the combination of force and reason. There is a 
practical location for this sovereignty, namely, with those 
who have the power. But there is also an ideal location 
which must not be overlooked, and that is the organized 
communitj'. “ Every true republic is and can be nothing 
ielse than a representative system of the people.”" The the- 
oretical (rational) and the practical sovereign were undoubt- 
edly confused in the writings of Kant, but he seems to have 


' Cortrat Social, X, 5, “ C’ est, si 1 ’ on vent, une aggn'gation, mais non pas une 
association . il ii’ y a lit ni bien publique, ni corps politique." 

“ Alle wahre Republifc aber isl und kann nicbls andcrs bcin, als oin reprUsenta, 
tives System des Volks, uin im Namen desselben, dutch alle .Staatsblirger vereinigt- 
vermittelst ihrer Abgeordneten (Dcputirten) ihre Rechle su besorgeii,” VI, igz. 

so reprasentict das vereinigte Volk nicbt bios den Souveralii, sondern tr ist 

dieser sc/ist.” lb\d., 193. 
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had in mind a gradual progress toward the realization of the 
ideal State and the ideal sovereignty.' In the meantime, es- 
pecially in view of the conditions in France, the emphasis 
was laid upon the maintenance of the existing, time-honored, 
legal order. There is an ideal state of society which the 
race must some day reach, if its powers are to attain their 
highest perfection, but for that state we are not yet in readi- 
ness. 

The formal absolutism of Kant’s theory was in fact too 
strongly stated for the true spirit of his system, and his con- 
clusions were followed by but a few thinkers such as Beck,' 
Reidinitz,3 Schmalz,^ Bauer.® A common tendency was to 
admit the Kantian argument in so far as it was held that 
there could be absolutely no right to resist the ruler, but here 
to raise the point that the ruler might cease to be a ruler by 
abuse of his power : there is then no longer a question of 
public law, but rather one of fact in which force must decide. 
Thus J. H. Tieftrunk, in an otherwise slavish commentary on 

’ See the last pages of the RechisUkre. Also the Tdee tu enter allgemeinen 
Geschickte in weUbSrgerlicher Ahsicht, where he says, “ Man Icann diej Gesohiohte 
der Mcnschengattung im grossen als die VoUziehung ernes verbotgenen Plans 
der Natur ansehen, um eine Innerlich und zu diesem Zweek durch Susserlioh 
vollkomniene Staatsverfassung zu Stande zu bringen, als den einzigen Zustand in 
welchem sie alle ihre Anlagen in dot Menschheit vollig entwickeln kann.” 

2 J. S. Beck, Commeniar tiber Hafifs Metaphysik der Sitlen, 1798. 

“ D. C. Reidinitz, Naturreeht, 1803. 

^ Thto. SAtmsXz, Handbueh der Rechisphilosophie, 1807. Where one cannot 
obey he should, says Sohmalz, ‘^Keine Meuterei beginnen, aber allenfalls den Tod 
der Martyrer zu sterben ivissen,” 278. “ Ich weiss nicht, welch einen Grundsatr 
die Hdlle selbst einhauchen kdnnte, welche filr Reoht und GlUck der Menschen 
fUrchterliobere Folgen haben konnte, als der dass eine Empdrung gegen den 
Souverain je gerecht sein kSnne.” S, 400. 

* Bauer, A., Lehrbuch des Naiurrechis, 2d ed., 1816, sec. 269 (ist 1807). Even 
Fr. V. Gentz admits the possibility of what he calls a “Total-Revolution." 
See “ Ueber die Moralitat in den Staatsrevolutionen,” Ausgewdhlie Schriflen, 
1834, II, p. SS-do. Compare his review of ICant in the Eerhner Monatschrift 
1793, XXII, 518-SS. 
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with the premises of the French Revolution, but ended with 
the conclusions of the Reaction. He began with the volun- 
tary agreement of individuals, but in the end endorsed the 
Government of those who possessed the might. The gen- 
eral will, the creature of the contract, was lost in the will of 
the de facto ruler or rulers, occupying the place of authority. 
i In the name of reason and logic, he secured the consent of 
the individual to a Government into whose origin reason 
must not henceforth enquire. In judging the theory of 
Kant, it must, be remembered, however, that he distinguishes, 
though not always clearly, between the ideal State and 
sovereignty and the practical State and sovereignty. In the 
- idea, the State is a union formed by the voluntary agree- 
ment of individuals ; here Rousseau had halted ; ' but Kant 
introduced, further, a practical and empirical State, the pro- 
duct of historical conditions, with the accompanying conflict 
of force and reason. 

: So there is an ideal sovereignty, which is the will result- 
I ing from the union of the wills of all, the rule of abstract 
' law ; and there is also the sovereignty of fact, which is a re- 
’ suit of the combination of force and reason. There is a 
practical location for this sovereignty, namely, with those 
who have the power. But there is also an ideal location 
which must not be overlooked, and that is the organized 
, community. “ Every true republic is and can be nothing 
Jelse than a representative system of the people.”® The the- 
oretical (rational) and the practical sovereign were undoubt- 
edly confused in the writings of Kant, but he seems to have 

' Conifai Social, I, 5, “ C’ est, si 1’ on vent, une aggregation, mais non pas une 
association ; il n’ y a la ni bien ptibliqne, ni corps politique.” 

“ AUe ivahre Republik aber ist und kann nichts anders sein, als ein repritaenta, 
tives System des Volks, um im Namen desselben, durch alle Staatsbilrger vereinigt- 
vermlttelsl ihrer Abgeordneten (Deputirten) ibre Recbte su besotgen,” VI, iqa. 

so repritsentirtdasverainigte Volk nieht bios den Souverain, sondern er isi 

dieur selktT Hid., 1^3. 
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had in mind a gradual progress toward the realization of the 
ideal State and the ideal sovereignty.* In the meantime, es- 
pecially in view of the conditions in France, the emphasis 
was laid upon the maintenance of the existing, time-honored, • 
legal order. There is an ideal state of society which the 
race must some day reach, if its powers are to attain their 
highest perfection, but for that state we are not yet in readi- 
ness. 

The formal absolutism of Kant’s theory was in fact too 
strongly stated for the true spirit of his system, and his con- 
clusions were followed by but a few thinkers such as Beck,” 
Reidinitz,3 Schmalz,* Bauer.® A common tendency was to 
admit the Kantian argument in so far as it was held that 
there could be absolutely no right to resist the ruler, but here 
to raise the point that the ruler might cease to be a ruler by 
abuse of his power : there is then no longer a question of 
public law, but rather one of fact in which force must decide. 
Thus J. H. Tieftrunk, in an otherwise slavish commentary on 

' See the last pages of the Rechtslehrf. Abo the Idee zu einer allgemeinen 
Gesckiehte in iveUbiirgerlicher Absichi, where he says, “ Man kann die] Gesohiohte 
dcr Mensohengattung im grossen als die Vollziehung eines verborgenen Plans 
der Natur ansehen, urn eine Innerlich und zu diesctn Zweok duroh Sussetlich 
vollkommene Staatsverfassung zu Stande zu bringen, als den einzigen Zustand in 
welchem sie alle ihre Anlagen in der Menschheit vbllig entwjckeln kann.” 

* J. S. Beck, Commeniar liber Kant’s Metaphysik der Sitlen, 1798. 

^ D. C. Keidinitz, Naiurrecht, 1803. 

* Theo. Schmalz, der Sechisphtlesaphie, 1807. Where one cannot 

obey he should, says Sohmalz, Keine Meuterei beginnen, aber allenfalls den Tod 
der Mttrtyrer zu sterben ivissen,” 278. “Ich weiss nicht, welch cinen Grundsatz 
die Hdlle selbst einhauchen kdnnle, welche fiir Recht und Ghlck der Menschen 
ftirchterhohere Folgen haben konnte, als der dass erne Empiirung gegen den 
Souverain je gerecht sein kSnne.” S. 400. 

K., Lehrbueh des Naturrechts, eA., 1816,800.269 (ist 1807). Even 
Fr. V. Gentz admits the possibility of what he calls a “Total-Revolution.” 
See “Ueber die Moralitat in den Staatsrevoluhonen,” AnsgewaUte Sekriften, 
1834, II, p. 33-60. Compare his review of Kant in the Berhner Honatschrifi 
1793, XXn, 518-55. 
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Kant, accepts the arguments of his master, but declares that 
“ If a government in a State sinks so low that it perverts all 
right and destroys all the inalienable faculties of humanity, 
then the civil bond is broken by the ruler himself ” and the 
obligation is at an end.^ To the same effect, Heydenrcichs,’' 
Meister,3 Maasd 

Another development of the theory of Rousseau into ideal- 
ist form resulted in conclusions on the nature of the supreme 
power quite different from those reached by Kant. This ten- 
dency was best represented by J. G. Fichte, especially in 
his Rudiments of Natural RtghN 1796-97. Fichte forms the 
State by a scries of agreements between sovereign individ- 
uals, the so-called " property contract,” ” the protection con- 
tract,” the " union contract,” and the “ subjection contract.” ® 
Out of this complicated process comes at last the governing 
power, armed with full authority to protect the rights of the 
citizens. When this power appears, the people, as a unity, 
Fichte says, cease to exist; the people are no longer a people 
as a whole, but an aggregate of individuals subject to the gov- 
ernment, which is not a part of the people.’' Thus is estab- 
lished what is called the positive ruling power in the State ; 


^J. H. Tiefttunfc, Untersuehungen itber das ^rivat und offeni- 

Hche Rcckt, 1797-98. II, 366. 

’ K. H. Heydenreichs, Grundsatxe des naturlichen Staatsrechts, 1 795, Part II, 
147, 

• J. C. F. Meister, Lehrbttch des Naturrechts, 1808, sec. 613. 

* J. G. E. Maas, XTeber Reeht und VerbindlichkHt, 1794, p. 189. 

“ Grundlage des Naturrechts. There is an English translation by A. E. 
Kroeger, “ Science af Rights," See also JBeiirSge sur Berechtigung der Urtheile 
des Pubhcums hber die frambsisehe Revolution, 1793; der geschhssene Handel- 
staat, 1800; rechtslehre, 1812. 

“ Grundlage, II, p. 6 and ff. 

Ibid,, I, 215. “Das Volk tat gar kein Volk, kein Ganze, soadern eine blosse 
Aggregation Unterthanen, and die Magistratsperaonen gehoren dann anoh nioht 
zum Volk.” 
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but by its side there must be in all well-regulated political so- 
cieties, also a negative, or checking power. Fichte proposes 
that for this purpose a body of ephors be chosen to supervise 
the conduct of the sovereign. On complaint of this board a 
constitutional assembly must be called to judge whether 
thfeir charges against the government are well-founded ,* in 
the meantime they have the power to “ suspend altogether 
the administration of the laws and the government in all its 
branches ” (the Staatsinterdikt.) 

But if this carefully devised check on the sovereign fails, 
then it appears that the people, as a whole, have always the 
right to rise. “ The people,” declares Fichte, ” can never be 
a rebel, and the expression rebellion as applied to them is 
the greatest absurdity ever uttered, since the people are in 
fact and right the highest power, to which there is none su- 
perior, which is the source of all other power, and is respon- 
sible to God alone.’” The supreme power rests in the last 
analysis with the unorganized people.” 

1 « Das Volk ist n;e Rebell und der Ausdruck Rebellion von ihm gebrauoht, 
ist die boohste Ungereimtbeit die je gesagt wurde,” etc., 1 , 222. In his later 
theory (see Rechlslehre, Werke, IV, 450, 1845; Fichte says that the governing 
power should be chosen from the teaching force of the state, as representative of 
the highest understanding of the time. “ Soil darum einem Volke em rechts- 
mSssiger Oberherr moglich sein, so muss es in diesem Volke Lehrer geben, und 
nur aus ihnen kdnnte der Oberherr gewahlt oder errichtet werden.” 

’ In this connection comes the work of P. J. A. Feuerbach, Anti Hobbes oder 
ilber die Gremen der hSchsten Gewali and das Zwangsi echt der Bilrgergegen dem 
Oberherr, 1798. Feuerbach admits that the people have no right to judge of the 
conduct of the government while it is within the sphere of its proper power, but 
do have a right to judge |fhether it actually remains within the bounds set by the 
contract (154-55). Ii*argues for anEphorate, but denies that this body stands 
over and above the administration, “since it is not over the government itself, but 
only over the definite boundaries 6xed by the subjection-contract, that it decides.” 
(247.) Compare also L. H. Jakob, “ Anti-Maehiasiel oder iiber die Gremen des 
bilrgerlichen Gehorsams, (1802, 2d ed.) On the whole field see Fr: TMurhard, 
“ Ueber Widersiand and Empbrung and Zwangsiibung der Staotsburger gegen 
die bestehende Staaisgewalt in sittUeher and rechtlicher Beniekang," 1832. 
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THE REACTIONARY THEORY OF DIVINE RIGHT 
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■' The theory of the Revolution, &s has already been seen,! 
was essentially individualistic in nature. The independent will 
of the isolated individual was the starting point in the interpre- 
tation of political institutions. The original contract, the na- 
ture of the state, the doctrine of sovereignty, all centred 
around the sovereign will. From this as a premise, the logic 
of the time led to the conclusion that the “people” are the 
only legitimate bearers of the absolute, inalienable and infalli- 
ble sovereign power./^ The stormy scenes of the Revolution 
shattered, however, the prestige of the long dominant theory 
and there came the inevitable reaction against the principles 
upon which such alarming political events had rested. The 
Church especially, which had lost so heavily in privilege and 
power at the hands of the popular political party, was ready 
to lead a crusade against the prevalent doctrine of the day. 
The religious spirit which in the i6th century had invoked 
the spirit of rebellion, as seen in the writings of the Monarcho- 
machs, was now called upon to reestablish order and authority 
in the world of political theory. Hence came the ecclesiastical 
doctrine of the i8th and the first half of the 19th century. 
Politically, this movement found expression in the renewed 
place of authority gained by the Catholic Church in France 
and the states of South Germany;' likewise in the HolyAIli- 

' See Treitschke, Deutsche Gesehickte, Even Prussia’s attitude was Wendly, 
Compare Brookhaus, Das LegitimUStsprindp, 
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ance of 1815, between Russia, Prussia and Austria," in which 
the three rulers regard themselves " as the agents of Provi- 
dence to govern three branches of the same family, namely, 
Austria, Prussia and Russia," and confess “that the Christian 
nation of which they and their peoples are part, has no other 
sovereign than Him to whom alone belongs the power.”® 
Throughout Europe the altar became the support of the 
throne, and the mediaeval theory of the state rose to an ap- 
proximation of its former power. In France the brilliant De 
Maistre, in his Study on Sovereignty, and The Pope,^ with De 
Bonald in his Theory of Political and Religious Power in 
Civil Society,'' were the leaders in the reaction. 

In Germany the movement was carried on by Schelling,® 
Adam Muller,® Friederich Schlegel,^ J. J, Wagner,® and by 

" To this union the Pope was not invited. 

® Art. ii : “ Les trois Princes allies ne s’envisageant eux-m£mes que comme 
d(S14gu^s par la Providence pour gouverner trois branches d’ une mSme famille; 
savoir 1’ Autriche, la Frusse, et la Russie; confessant ainsi que la nation chr^tienne, 
dont eux et leurs peuples sont partie n’ a rSellement d’ autre souverain que celui 
it qui seul appartient enpropriete la puissance,” etc. 

^ jtiudt sur la Souxeraineti, 1794-96/ Considirations sur la Prance, 1797/ 
Essat sur la principe ginlrateur des constitutions folitiques tides autres institu- 
tions, 1807; Du Pa^e, 1817. 

* Thhrie du pomoir politique et rtligieuse dans la socilti civile, 1796,' Essai 
analytique sur les Ms naturelles de P ordre soetale, 1800/ Ligislation primitive, 
1802; Pensies, 1817. Compare Lamrnenais, Essai sur V indifference en matiire 
de religion, 1817; Chateaubriand, Ginie du Christianisme, 1802; L’ AbbS 
Thorel, De P engine des sociitis et P absurditi de la souveraineti des peuples, 
1807. 

^System des transeendentalen Idealismus, 1800; Meihode des akademischen 
Stadiums, 1802. 

“ Von der Notkwendiqkeit einer iheologischen Grundlage der gesatnmien Siaats- 
wtssenschapen,~,l%i^. 

" Vorlesunge^iiher die Philosophic des Lebens,\%a%-, Philosophic der Gesckickte, 
1829. 

^System der Ideal-Philosophie, 1804; DerStaat, 1815. 
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the great Protestant theorist, Stahl, ‘ in his Philosophy of 
Law. 

By the Catholic wing of the school a connection was 
found between the principles of the Reformation and those 
of the Revolution, It was maintained that the root of all 
the political evil of the time was to be found in the triumph 
of the ecclesiastical revolution of the i6th century with the 
individualistic principles there involved. The same false 
idea, it was declared, lay at the basis of Protestantism and 
of popular sovereignty, namely the revolt of the individual 
against authority ; in the one case applied to the Church, 
in the other, to the State. In the first instance, the result 
was a revolution in the ecclesiastical world ; in the other the 
overthrow of political institutions. De Maistre asserted that 
"The great enemy of Europe — the father of anarchy — is 
Protestantism : it is born rebel, and insurrection is its natural 
state,’’" De Bonald denounced in unmeasuied terms the 
" atheistic theory of the religious and political sovereignty 
of man,” as " the principle of all the evils which afflict so- 
ciety.” 3 The Catholic element aimed at the restoration of 
authority in the Church to the position held before the a.s- 
qaults of the Reformation and eighteenth century Liberalism ; 
and, also, at the establishment of the same authoritative prin- 
ciple in the State. With the first object the Protestant lead- 
ers could not agree, but with the second, and that which 
concerns the discussion here, they were in hearty accord. 

It was generally agreed that the purely human foundation 


PMlosophU des Reckts, 1830-33. See also Baader, Gru7tdt0ge der SeeUm- 
FMlomphu, 1837; C. C, F. Krause, Abriss dtr PkUowphU dn Reekls, iSaSi K. 
F. Gaschel, Zerstreutc ElStler, 1838-37. 

^ReJUxims sur le Rrotestantiime dam m rapparls avec la mtvtmima. 
^Essai analytiqm sur les lots naturelUs, 3a. Lammanais, Essai (5th ed., 
1819-33) I, 345! «La m6me doctnne qut detrOne Dieu, cMtrflne Ici rois, 
ddtrOne 1’ homnie mame.” 
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for political power had, in the events of the recent Revolu- 
tion, been shown to be utterly unstable and inadequate. It 
was, therefore, a pious duty to combat the exaggerated im- 
portance which had been attached to human will and reason 
as factors in the formation of political institutions. The 
theory of the social contract was accordingly repudiated and 
denounced, and the artificial, purely voluntary formation of 
government was represented as utterly contrary to the true 
nature and character of men. “ The Tower of Babel,” says 
De Maistre, “ is the naive image of a mass of men who as- 
semble to create a constitution;”^ and even more emphati- 
cally, “ not only does the creation not belong to men, but it 
appears that our power, unassisted, does not extend to 
changing for the better established institutions.”* Stahl 
maintained that the State was never the pure product of de- 
sign, or of conscious effort on the part of men, 3 and he em- 
phasized the numerous historical factors found in its for- 
mation. The theory of the establishment of the State by any 
contract, simple or complex, was abandoned by the leaders 
of the new crusade. 

The most apparent form of the despised doctrine, that of 
the sovereignty of the people as a result of a contract, was as- 
sailed with the greatest vigor. De Bonald identified popular 
sovereignty with atheism and materialism.+ If the people is, 
as declared, legitimately sovereign, then, said he, all laws 

' £tu(l{ sur la Somerainetl, 238. See 227, “ Le plus, grand flSau de 1 ’ uni- 
vers a toujonrs ete dans tons les sidcles, ce qu’ on appelle philosophie.” 

^ Essai sur le principe giniratiur des institutions politiques, 53. 

“ Philosophie des ReehU (3d ed., 1870, II, 171):“ Niemala ist der Staat das "Werk 
der Wahl nnd Absioht; me ensteht er dutch Ubereinkunft der Mensohen dass sie 
vother ausset dem Staate nunmehr zusammenkommen um ihn zu errichtenj 
niemals geht seine Grnndform von ihrem Nachdenken aus.” 

* “ Petiple a sa racine dan* le mot populate, ravager, ddvaster, et de Ik vient 
que, dans le grec, multitude e»t synonyme de mauvais, de mdchant.”— 
analytiqae, 9. See also 55. 
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made by them must be just; but justice rests upon a broader 
and deeper basis than this,' Everywhere in the school is 
seen the bitterest antagonism to the idea that the people by 
their own voluntary act can constitute themselves as a sov- 
ereign political power. "Democracy,” says De Maistre 
with his usual vigor, “ is an association of men without sov- 
ereignty.” The "general will” is disposed of with the argu- 
ment that " the law is so little the will of all, that the more 
it is the will of all the less it is law, so that it would cease to 
be law if it were without exception, the work of all who 
owe it obedience.” “ 

It was agreed that a purely human authority could afford 
no secure basis for political power. The source of political 
authority must be sought somewhere outside of human soci- 
ety. As Bonald aptly said, the fulcrum could not be found 
in men themselves ; it must be located at a point outside.^ 
The merely human will, the human reason, were regarded 
as in themselves insufficient to afford a legitimitation of 
political power. No human being has control over the life 
of another ; therefore no one can give such power to another. 
The authority necessary to the State, therefore, cannot be 
derived from any manor combination of men. Sovereignty, 
it was held, cannot be explained upon the ground of reason, 
but must rise to that of faith. "Government,” says De 
Maistre, " is really a religion ; it has its dogmas, its mys- 
teries, its ministers.”'* “Everything shows us the cradle of 
sovereignty surrounded by miracles, and the divinity inter- 
vening in the foundation of empires.” * Religion, says De 

^ Lfgislation IrimiEvt, Oeuv»es, III, 21. 

346-348: "La loi cst »i peu la yolonti de toes, que plus elle est k 
volonti de tous, et moins elle est k loi; en sorte quc elle ecsscralt d’ 6trc loi, si 
elle dtftjt, sans exception, 1’ ouvrage de tons ceux qui devraient lui obt'ir.” 

* Essai analytique, 57: "L’ athdisme place le pouvoir suprfime sur les homines 
dans les homines monies,’' 

^Ftude, 247. 


^ Ibid., 199. 
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Bonald, gives what cannot otherwise be found, “ a reason for 
the power to command, and a motive for the duty to 
obey.” ‘ Stahl found in the divine origin of sovereignty a 
basis which he regarded as in no other way attainable.® 

The source and sanction of all political power were placed, 
then, by these theorists, in God, the Creator, the only power 
from whom authority could be legitimately derived. Here 
was a point outside of, and above, all human will or reason ; 
here the real fountain of the sovereign power. Here was an 
explanation and justification for the control of one man over 
another. With this argument the whole contract theory may 
be overthrown, since the establishment of Government is no 
longer considered as a matter of voluntary agreement among 
men, but a condition of existence imposed by the Divine 
Ruler. Sovereignty is something given by God, not made 
by man. To Rousseau’s question as to how the will of one 
shall be reconciled with the general will, the religious school 
responded that the relation in question was the will of God. 
Political faith was substituted for political reason. 

It was not declared, however, that the human will had no 
part whatever to play in the establishment of the sovereignty. 
The supreme power comes, it is true, fnm God, but through 
the agency of men, his instruments. “To say that the sov- 
ereignty does not come from God, because men are required 
to establish it, is to say he is not the creator of man, because 
we all have a father and a mother.”3 The power comes orig- 
inally from God, who has implanted in man the impulse 
without which the state would be impossible.^ 


' “ Une raison au pouvoir de commander, et nn motif au devoir d’ ob^ir.” 
— Essai analytique, 33. 

^ Philosopkie des Rechts, II, 176: “Von sich selbst Itann kein Mensch obrig- 
keitliche Gewalt liber andere Mensohen haben, auch mcht die Sammtlicben ilber 
die Einzelnen.” 

■' De Maistre, 179. 

* De Bonald, Essai analytique, lio; Stahl, Thilosophe des Rechts., II, 176. 
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The nature of the divine authorization is stated by Stahl, 
who declares, “Not merely the state in general, but every- 
where the particular constitution, and the particular persons 
in power are sanctioned by God."' But even here the influ- 
ence of men is not wholly excluded. The persons in power 
may, it is argued, hold by divine ordinance, though not 
by divine appointment, in the narrower sense of the term. 
Thus, though marriage is an institution of divine ordination, 
said Stahl, it is not commanded that “ a maiden shall marry 
Jacob or William, but when she actually marries Jacob, then 
the matrimonial tie to him is the ordinance of God.”' So in 
the state God does not directly appoint the persons who are 
to hold the sovereign power, but when once in place these 
individuals are to be regarded as possessing his sanction, 
whether the officers are selected by the conscious act of the 
community or in some other way.” While it was denied that 
the people are themselves the immediate cause of sovereignty, 
it was admitted that they are at least the ultimate basis of the 
supreme power, the material out of which it is formed. The 
argument was not intended to show that the particular per- 
sons in possession of power are immediately and directly 
appointed by God, but rather that there could be no legiti- 
mate political power, as such, established without the sanction 
of God. From this vantage point the contractual argu- 
ment of the popular sovereignty school could be resisted and 
the force of the revolutionary movement could be broken by 


^ PAil, <i. Rechis., II, 177: "Aber jene gOUHche Institution bedeutet wieder 
nicht bloss dass der Staat iibethaupt Gottes Gebot ist, sondem auch dass Uberali die 
bestimmte Verfassung und die bestimmten Petsonen der Obrigkeit Gottes Sank- 
tion haben.” 

^IMd., II, 178, 179. 

““Nur die Basis des Staates als soicbe bedingt, beschrilnkt, influitl die 
anstaltUohe (vedassungsmSssige) Autoritlt, nicht aber ist er selbst das .Subjekt der 
handelnden hertsobenden Macht.”— /WoT., II, 143. 
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the general denial of the possibility of any humanly con- 
structed sovereignty. 

The divine right theory was applied in the support of the 
institutions that existed before the Revolution and whose 
past had been of such a character as to indicate their 
divine ordination.' France, Prussia, Austria, Russia, were 
ruled by monarchs whose power was given and held by 
the grace of God, not of man. The nature of the theory 
did not require, however, that it be applied to the defence of 
monarchical h^istitutions, but logically permitted its use in 
defence of the people against whom it was now invoked. 
As Milton had said long before, the divine right of the 
people is as legitimate a conclusion from the given prem- 
ises as the divine right of kings. So, in the present crisis, 
it was maintained by Baader that the Government and the 
people exist alike by the grace of God, and that so far as 
subject to his law they are equally justified.* The Govern- 
ment as well as the people may be guilty of revolution. 

The nature of the sovereignty derived from God was not 
subjected to very careful analysis, but so far as considered 
was usually regarded from the absolutist point of view. 
Stahl looks upon sovereignty as “ the first causal supreme 
power, which, conditioning and including all organs, either 
positively determines, or at least negatively limits them,”^ 
and holds that the power of the State is formally absolute, 

’ From De Maistre’s “ on pent dire en genital tjue tons les tommes naissent 
pour la monarchie,” to the scientific defence of monarchy by Stahl. 

“ Grundiuge der Sacieidts-Philosophte, pp. 15, 21 : " Sind Regenten und Volker 
gleich berechtigt, so lange ste dtese organische Einheit unter sieh erhalten, als 
von Gottes Gnaden constituirt sich zu nennen. Offenbar kann der Regent so gut 
ein RevolutionSr sein als das Volk.” Compare also the works of Lammenais, 
Le livre dupeuple, 1838,10 which he defends the inalienable sovereignty of the 
people. 35. See the volume by Leroy-Bcaulieu, Les Catholiques liblraux, 1885. 

* Phih d. Reehts, II, 190 : “ Die Souverfinetat ist sonach die erste ursachliche und 
obe •'•e Gcwalt, die alle Organe und Verrichtungen bedingt und umschliesst, sie alia 
cntfMer positiv bestimmt Oder doch wenigstens negativ begranzt.” 
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although materially subjected to restraint,' By De Maistre, 
the absolute character of the sovereignty is sharply accentu- 
ated. Every kind of sovereignty is absolute in its nature, 
he asserts — there is always in the last analysts an absolute 
power which may with impunity do wrong, which is, there- 
fore, from this point of view, despotic in the strongest sense 
of the term.® France, he says, has covered herself with 
ridicule and scorn, only to place on the throne in the end, a 
little b, in the place of a big B.3 He compares the sover- 
eignty of the ruler in the political world to the infallibility 
of the Pope in the spiritual. Both stand for that necessary 
power, “from which all others are derived, which governs 
and is not governed, which judges and is not judged.”'* 
Somewhere in the search for authority we must reach a final 
term in the series, and that point is in the ecclesiastical 
world the Pope, in the political, the sovereign. Despite these 
emphatic declarations of Dc Maistre his sovereignty is, how- 
ever, really capable of limitation. It appears that the 
power is absolute only “in its legitimate exercise,” and 
that “ legitimacy consists not in this or that class of conduct 
within the circle, but in not going outside the limits.”* 
The supreme power may be restrained within its proper 
limits, without detracting at all from its full legitimacy.* 

'As by the action of the estates. Fhtlos. des Rtchts, II, 19a. It shonW i)e 
said that Stahl is far more systematic and scientific in his methods than the others 
of this school, who were in general inclined to vigorous polemic rather than to 
calm reasoning. 

» Rludt, 293. » j)u Tape, 213. 

*Du Tapi, 2: " L’ infallibiliti! dans 1’ ordre spirituel ct aouverainetd dans I’ 
ordre tempore], sont deux mots parfailement synonymes. L’ un ct P autre expi'ri- 
ment cette haute puissance qui les domine toutes, dont toutes les autres difrivent, 
qui gouvetne et n’ est pas gouvern^e, qui juge et n’ est pas jugde,’' 

• “ La Ugitimitd jie consiste done pas ii se condulre dc telle ou telle manlAre 
dans son cercle, mais it n’ en pas sortir.’’— Pape, 221. 

Pape, 222. Compare 32a. 
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But what power can be safely trusted with the duty of hold- 
ing in bounds the political sovereign? Clearly no other 
political power is competent to perform such a task as this. 
The limitation must therefore be sought outside the state — 
in the church. The most natural and least dangerous form 
of restraint would be “ some sort of intervention on the part 
of spiritual power;’” that is to say, in a revival of the 
mediaeval relations between Church and State. 

The significance of the theory of this school in so far as 
the nature of sovereignty is concerned is but slight. The 
supreme power was generally regarded as absolute, but the 
limitations imposed by the law of God were solemnly empha- 
sized. De Maistre even demanded the restoration of the 
Papal oversight of the secular power.’’ In any event the 
sovereign was not to be the final interpreter of divine and 
moral law for all his subjects.’ God who gave the power 
must be also able to limit it. 

With regard to the source of sovereignty, the theory of 
the school was of more importance. Its argument was 
directed against the prevalent individualistic theory of the 
origin of the State. The overwhelming tendency of the 
theory was to emphasize the unconscious growth of insti- 
tutions in contrast to their deliberate and voluntary con- 
struction. De Maistre was an admirer of Burke, and 
went so far as to compare the body politic to a plant.'* 

* Dti Paj>e, 343-44- 

* The later catholic movement is not here discussed. See literature cited in 
Ferd. Walter’s Haturrechi und PoUtik im Lichte der Gegenmart, 1863. The study 
of Thomas Aquinas was recommended by the Pope Ci879)i ™ Encyclica 
Aetemi Patris. 

’•There was a tendency to admit a right of resistance in extreme cases. 
De Bonald, Penseis dtvtrses, Oev. 1S17, VI, 137; Stahl, Phtl. d. Rechts, 11, 541 ; 
De Maistre, iitude, 298. 

^Aiude, 363. 
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The theory of Schelling was close to pantheism.' Stahl was 
a disciple of Schelling and Savigny, imbued with the spirit 
of the historical school. The religious reaction was really 
only one phase of the general movement away from the ex- 
cessive individualism of the Revolution, and its full signifi- 
cance appears only in the light of this general tendency. 
Kant attacked popular sovereignty by accepting (ideally) its 
premises, but in practice rejected its conclusions. The re- 
ligious school met the revolutionary movement by absolutely 
denying the possibility of the creation of a sovereign power 
by human beings. It appealed from a human contract to the 
divine command. On its critical side, the school denied 
the sovereignty of the people. Constructively, it favored the 
sovereignty of the monarch, though this was a temporary, 
rather than a necessary, tendency of the theory. There is 
nothing in the theory that political power comes ultimately 
from God, to render legitimate the claims of either king or 
people. It is as easy for the democrat to say that the voice 
of the people is the voice of God, as for the royalist to assert 
that the king rules by the grace of God. Historically, the 
teaching that all political power is of divine origin has been 
employed to arouse as well as to suppress rebellion. It is a 
sword that may cut either way. In the years following the 
Revolution, however, it was undoubtedly used, and effectively 
used, in support of the reaction against the democratic move- 
ment.® 

' Compare Baader, EvoMiotiismus and RevuluHanismw, i8j4, 

’ This would not apply of course to America, where the democracy auel the 
church were found in close alliance. Here it did not occur to the clergy that 
declarations such as those prefixed to the state constitutions were at all in con- 
flict with the progress of the church. 
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THE PATRIMONIAL THEORY 

It has already appeared that the theory of Kant, though 
holding to the necessity of a contract ideally, had in practice 
virtually repudiated it, and made force the basis of the State 
and of sovereignty. From another point of view a theory 
of sovereignty ostensibly based upon might was reached by 
the school of which Ludwig von Haller was the great repre- 
sentative. Born a Swiss patrician, Haller three times felt the 
force of the revolutionary spirit, once in Switzerland in 1798, 
again in 1821, and once more while under Charles X in 1830. 
He abandoned the Protestant Church in 1821 and attached 
himself to the Catholic, and was thoroughly imbued with 
the spirit of the anti-revolutionary crusade.' From 1816 to 
1834 appeared the six volumes of his work, The Restoration 
of Political Science^ or the Theory of the Natural-Social con- 
dition opposed to the Chimcera of the Artificial-Civil,^ present- 
ing one of the most elaborate political systems constructed 
in the nineteenth century. Quick to see the vulnerable points 
in the revolutionary theory, Haller directs his keen and 
searching criticisms against them with remarkably destruc- 
tive effect 3 He first denies that men ever existed in the 
alleged “ state of nature,” urging against such a supposition 
' See BluntscWi’s WorUrbuch, B, IV. Mohl, Geschichte und Literatur dir 
Staalswissenschaften, B. II, an excellent sketch. Dock, loc cit. 

‘ Mcstauration dtr Staatswissenichaft odir Thtorie dis naturlich-geselligen Zu- 
standis der Chimdtra des kunsilichtn-bargirlichm enigiginsetzt." Band VI, 1825, 
Band V, 1834. See also Handbuch dtr allgemtintn Staatinkunde, 1808. 

* See the first eleven chapters of Book I. 
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the natural social impulse implanted in man by God, But, 
granting such a condition as claimed, he denies that the 
rights of individuals would have been any less secure than 
in the so-called artificial state. He enquires into the nature 
of the contract: what motives would induce men to enter it, 
who are the parties thereto, and who excluded? If a con- 
tract is actually made, to whom is the Government to be 
entrusted, to the weak, the strong, the wise ? If there is rep- 
resentative Government, then what guarantee exists that the 
deputies will remain faithful? Against the Government of 
the State there will be after all no guaranty possible, and 
even in the artificially-constructed contract State, the liber- 
ties of the subjects must depend in the last resort on the 
good will of the ruler. 

Against the theory of the “ artificial ” origin of society, 
Haller places the “ natural ” order of things. The true state 
of nature, he says, has never ended." In all times and places 
men are found in social relations ; into these they are born, 
and out of them they never depart. The social nature of 
men is a fundamental fact from which we must proceed, 
which we need not artificially construct. Within the cir- 
cles of social relations, authority is built up in a perfectly 
natural way. It is universally true, Haller maintains, that 
there are found among men those who are weak and those 
who are strong ; and, moreover, a tendency on the part of 
those who do not have power to attach themselves to those 
who have — the desire of the powerless for the protection of 
the powerful.^ Out of these facts is deduced the law which 
underlies the new Restoration of Political Science, that 
“ natural superiority is the basis of all authority, need is 

* I, 327 ! « Ja I Der Stand der Natur hat niemals aufgehort, er ist die ewige un- 
veranderliche Ordnung Gottes selbst." Cf, Ferguson, Htstory of Civil Socuty, 

’ Fr. Ancillon, Ueber den Geist der Staatsverfassungen, etc., 1825,5. 11 : “Die 
Ungleichhelt ist die Quelle aller Gcwalt.” 
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the basis of dependence or servitude;^ the stronger rules, 
must rule, and always will rule.” ^ The control of a father 
over his children, of a teacher over his pupils, a general over 
his soldiers, a ruler over his subjects — all these arise from 
the natural superiority of one over another. Equals will not 
obey equals ; the root of authority must be sought in a state 
of inequality. “ The relation between the weak and the 
strong we may call a contract,” says Haller, “ but could as 
well say, ‘ there is a contract between man and the sun that 
he will allow himself to be warmed by it, or between him 
and the frost that he will clothe himself better.^’” It is a 
universal law of nature, even among the birds of the air and 
the beasts of the field, that the stronger shall rule.-* The ex- 
tent of this power is not always the same, but depends on 
the degree of the necessity on the one hand, and that of the 
superiority on the other. As these elements vary, so the au- 
thority varies ; as they endure, so the authority endures.® 

On this basis the State becomes, in the theory of Haller, 
an association not at all different in kind from any other 
form, as for example, a family, a church or a school. All 
have essentially the same unifying bond — the necessity of 
the weaker and the opportunity of the stronger. The differ- 
ence is one of degree only. Wherever in the long series of 
human associations we find an individual or a corporation 

*"Naturhehe Ueberiegenheit ist det Grand aller Herrsohafti Bediirfnisse der 
Grand aller Abbtogigbeil and Dienstbarkeit.” — Haller, Restauration, 1, 342. 

*“Det M&chtigere hertsche, hetrschen musse, und immet berrschen werde.” 
—IHd., 361. 

“I, 346. 

* Haller is even careful to point out that man does not rule all the lower crea- 
tion; certain Insects, for instance, “ behaupten ihre ihnen von Gott gegebene Erei- 
heit.”— 1, 350. 

® I, 350 : “ Hie Natur und das Masz dieser Herrsebaft sind sogar der Art und 
dem Grade jener Ueberlegenheit Oder dieses Bedilrfnisses auf das genaueste ange- 
messen.” 
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“ serving no one but God,” there appears the state, which 
Haller defines as "no other than an independent, social 
union, existing for and through itself.” ’ He expressly de- 
nies that it possesses any peculiar political {siaailich “) char- 
acter, and also that it has any particular purpose as a state. 
There are two classes of states, it appears, the Monarchy 
(Furstenthum) and the Republic. Any individual who is 
better endowed than others, is more powerful, and is wholly 
independent as a ruler (Furst), is the head of a monarchy 
A republic is a society ( Gesellschaft or Corporation) simil- 
arly gifted and likewise independent.'* In either case, it is 
not the command over others, but the fact that one is him- 
self free from the command of another, which is the distin- 
guishing mark of the state. The aliis imj/erare, says Haller, 
is only the genus proximum, the nemini parere is the charac- 
ter specificus? Independence is, then, the characteristic 
mark of the state, and this independence is, in Haller’.s 
theory, the equivalent of sovereignty,® 

The method in which the sovereignty may be acquired is 
^ “ Sie ist nichts anders als ein selbsfSndiges, d. h. fiir sich selbit and dutch sich 
selbst bestehendes geselliges, Verband, vollendete und geschlossene Mensohen- 
Verlcnapfungen, unabhangige Dienst- Oder Societats-Verhaltnisse,”— I, 4i|9. 

’ 1, cap. 16, 17. “ StaatHch" 5s one of the many German words difficult to ten- 
der into English, except by a phrase. It means ha-ving the chaiacter of a state, 
or the quality of a state. 

’“Em Furstist nehmlich nichts andets als ein begUterter, mdchtiger und cben 
dadurch unabbangiger Mensch (homo locuples, potens, nemini ohnoxius).”—!, 
459. There are three classes of monarchies, the patrimonial, the military, and the 
theocratic. See 11, cap. 26. 

* " So sind die Republihen wieder nichts anders als mSchtige, beguterte, unabhiin- 
gige Communitaten (civitates liberse, sodalitia, nemini obnoxia).” — I, 460. 

‘1,461, 

' “ Die Ausdriicke Unabhiingigkeit, vollkommene Freiheit, polilische Freiheit 
furstliche oderhdehste Gewalt, Souveranetat, Majesiat, Wachtvollkommcnheit, u. 
s. w., sind im Grund alle gleich bedeutend, und drlickcn hochstens verschiedene 
Seiten der nemlichen Sache aus, je nachdem sie aus diesem oder jenera Gesichts- 
punkt betrachtet witd.” — 467. 
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worked out by Haller with considerable care. Sovereignty 
is by no means an inborn right, he says, but one which must 
be acquired by the individual or the corporation. Theo- 
retically, at least, the way is open to all.^ There are three 
courses indicated by which sovereignty may be attained. 
First, by personal ability and effort, as when an individual 
slowly expands his power over lands and people, until at 
last he' reaches the status in which he owes obedience to 
none. Or the acquisition of the supreme power may be the 
result of agreement with or gift from the former possessor; 
for sovereignty is looked upon as alienable; as a subject 
has a right to alienate his own goods, the sovereign has cer- 
tainly a right to dispose of what is his own.® It is impossi- 
sible, however, to receive sovereignty at the hands of the peo- 
ple as a pure gift from them. They may help him and 
support him in his efforts to attain independence, but cannot 
confer it of themselves; they may enter his service, may 
choose him for leader even, but cannot be regarded as giv- 
ing him the sovereignty This would be, he thinks, too ser- 
ious a concession to the popular theory. In the third place 
independence may be a gift of fortune, as when a great em- 
pire falls and its parts become independent, and therefore 
sovereign. Or, finally, by a combination of all thiee meth- 
ods, by individual effort, the help of others, and the above- 
mentioned fortune.^ 

^ But “ non cuivis datum est adire Corinthum. So ist Jeder befugt uud Nieman- 
den verboten reich zu werden wenn er kann. Abet nicht Jeder hat Mittel und 
Gelegenbeit dazu," — 469. 

® See the defence of property right in II, cap. 25. 

“ “ Das ist aber desswegen keine Kdnigswahl, kein willkiihrhch gegebenes Amt, 
sondern blosse Hiilfsteistung. Man 1st desswegen dock Herr und mcht Diener. — 
I, 475. So Jarcke, a disciple of Haller, says a sovereign maybe elective, but tbe 
“ WaW eines souverSnen Fursten -war in der Wirhchkeit nichts anderes,al3 Antr- 
kennung eines Rechts oler etner schon vorhandenen, iitertegmen GenialtT — IV, 
34- 

* I, cap. xix. 
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Sovereignty is, then, in the theory of Haller, the result of 
superior force, however acquired. But it is by no means 
absolute or unlimited in nature. Haller distinguishes be- 
tween power (potentia) and the abuse of power' (vis) and 
claims as one of the advantages of his system as against 
what he delighted to call the “ pseudo-philosophic,” that it 
did not leave the supreme power without a limit. Every in- 
dividual, he declares, has something of his own, as life, honor, 
capacity, which is held as truly by the grace of God as is 
the power of the greatest sovereign.’” There are also a num- 
ber of methods by which absolutist tendencies may be held 
in check. First of all, a careful observance of the law of 
mutual obligation between the members of the society con- 
tributes to this result. In the second place, Haller allows 
the unqualified right of resistance.’ By the exercise of force 
in case of an abuse of power, one only recovers what is his 
own, and of this primary right no sophistry can deprive 
him.* Self-defence, declares Haller, is not only a right, but 
even a duty.® Again, the weak, when oppressed, have the 
right to call in to their aid stronger individuals from some 
neighboring State, and thus protect themselves against the 
rapacious ruler. And as a last resort, there remains the not 
always available remedy of flight or separation from the 
State. But Haller admits that there is after all no human 
law capable of restraining the sovereign. He is bound only 
by the divine law under which the power is held.® 

’ We must distinguish “die natiirhche Macht odei Uebetlegenlieit (potentia), 
von dec schadlichen Gewalt (vis) , die Hercsohaft welche die Natur giebt von ihiem 
Missbrauch welclier dec Menschen Schuld ist." — 1 , 375. 

•I, cap. is; see also 11 , cap. 39. *l,cap. 15. ‘ 1 , 40a. 

* 1 , 410 ; “ Sle ist aogat gewissermassen Pflicht, und wurde m alien Zeilcn mil 
Recht als eine Tugend aneckannt." 

®II, cap. 27. In general the same ptmciples which apply to the monatch 
apply to the majority in a Republic. See VI, cap. 8; cap. 165 cap. ig. The 
majority rules because it is the stronger.— VI, cap. 8. 
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Sovereignty is regarded, thoughout, as a right to rule, 
which is on a par as to its origin, nature, extent, with any 
other class of property. It is in every sense of the word a 
private right, exercised by a private person or corporation 
for a purely private purpose. A war is the sovereign’s own 
private war,' the treaties concern his own property, the 
officers are his personal servants, law-giving is an expression 
of his private will.® “The time will come," said Haller, 
“ when we will write no special public law, but will treat it 
only under natural right in general, along with the theory of 
the service-and-social relations.” 3 

On the surface Haller’s sovereignty is based upon force — 
in contrast to the “ natural right ’’ upon which popular sov- 
ereignty rested. In last analysis, however, the basis proved 
to be not force, but an assumed “natural right” to property. 
Thus Haller asserts that a son inherits the sovereignty of his 
father. But this child is not possessed of superior force, for 
he may enjoy no marked ability, mental or physical, but be- 
cause the right to rule is property to which the son as heir 
has a clear right. A right, however, under what law? Haller 
could not say by the law of the state, for that is the expres- 
sion of the ruler’s own will, and this very right to rule is in 
question. But with his usual unflinching logic Haller meets 
the issue squarely enough ; one after another he rules out, as 
inadequate to explain the succession, the presumed capacity 
of a race long accustomed to rule, the permanence of govern- 
mental policy, the preservation of public peace.'^ These all 

' II, cap. 28. ’ If, cap. 32. 

“ “ Die Zeit wird kommen wo man kein besonderes Staatsrecht laehr schreiben, 
sondern dasselbe nur in dem naturlichen Recht uberhaupt, bei der Lehre von den 
Dienst- nnd Societats-Verhaltnissen abhandelti und hdchstens anf deren Modifica- 
tion durch hohere Macht und Freiheit beilSufige Rucksicht nehmen wu'd." — 
II, 59- 

*n, 457- 
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arise out of attempts to compromise with the pseudo-philo- 
sophic system, and are all alike incorrect. Whence comes the 
right to rule then ? "According to the mere law of nature or 
of God, which commands to give to each one his own"' Pro- 
perty, the right to rule, the state, are based upon a natural 
law suspiciously like that against which the earlier polemic 
of the work was arrayed. 

Political sovereignty rests not on popular consent, not on 
expediency, not on force, but on a natural, God-given, uni- 
versally prevailing right to property. Property, Haller as- 
serts, existed before human law, and may yet exist without 
it. “Property does not arise from the State, but on the 
contrary, States or Governments from property.” ’ The 
State, it seems, is first founded on a property right, really 
existing before the State ; and then, in the case of succes- 
sion of sovereignty,, all the ordinary property rights under 
the State are predicated of what is properly an original and 
pre-civil right. 

The influence exercised by Haller was important, espec- 
ially among those conservatively inclined.3 Probably his 
ablest expounder was C. E, Jarcke, in his miscellaneous 
writings, 1834-37, ^nd his Prin^ipiett-Fragen, 1852. He 
endorses Haller’s fundamental theory, and declares the 
sovereign power the strongest in the State, but points out 
that it is not the only power.'' Another able advocate of 


' II, 463 : “ Nach dem Hossen Naturrecht oder dem gottUchen Gesetis, wekheg 
jedem das Seine zu lessen gebietet ist jeder Menach vollkomtner Herr fiber scin 
eigenthumliches Vermogen.” Haller expressly declares tlmt another prince later 
born, who is not even the next heir, may possess in a higher degree the capacity to 
rule (II, 458),— a complete surrender of his earlier position, 

* II, S4, Cf. Jatclce, iii, 73, 

’ A. MiiUer desired that Haller's Rettoration should be taught in all the schools 
in Germany. 

*C.E. Jarcke, Vermischle Sc/irifteft,'^h\. 1839, vol. Ill of Works; Primipim- 
Fragm, publ. 1854, vol. IV. See IIlJ 45, 57; also IV, 31, 155. 
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the patrimonial theory was found in Romeo Maurenbrecher, 
in his work on The Ruling German Monarchs and the Sover- 
eignty, 1839; and his Principles of German Public Law, 
1837.' 

The theory of Haller went hand-in-hand with that of the 
religious reactionaries. The sovereignty was based upon 
the right to property, which was either a natural or a divine 
right. In either case, the people were no longer the source 
of the sovereign power,’" and the status quo was preserved.^ 

Die deutschtn reptrenden Eursten und dti Souver'anetdt, 1839; to” defense 
of the right to rule as a property right, see 176, 313. GrundsaUt des deidschen 
Staatsreckts, 1837. , See also Ludwig Thilo: Grundrtss elites Systems des 
Naturrechts, J839; Die Volhsouveranetat in ihrer wahren Gestalt, 1833. 

^ It is to he observed that in the preface to Book IV, Haller suggests a new 
classification of States into spiritual and worldly. In Book V (1834), he formally 
states that the Restoration of Political Science is to be found in the Catholic 
Church. “Monarchical only in its cause, origin and outer form, but on the 
other hand republican in its spirit, ultimate purpose and m the determination and 
exercise of its power, it mediates between and reconciles both the monarcbial and 
' the republican principle.” » * ♦ And so will accomplish the complete restora- 
tion of political science.” See esp, V, 376. 

“ An interesting study of the nature of sovereignty from a psychological point 
of view was made by Gottfried Duden : Ueber die luesentlichen. Versehiedenheiten 
der Staaten und die Strebungen der mettschlichen Natur, Coin, 182a. His 
theory attracted little attention and is now almost forgotten. He lays down as 
fundamental propositions : ist, that no power can work at all against its basis as 
a whole; 2d, that any power directed against a part of its basis can work only 
self-destructively; 3d, that these are the only limitations of which the supreme 
power admits (I, 12, 13). He then inquires into the nature of this basis upon 
which the supreme power rests. He finds it made up of various elements, such 
as the struggle to exist, the fear of a higher being, the desire for freedom, the 
feeling of weakness, desire for the esteem of fellowmen, even the wish to rule. 
The combination of these various elements forms the foundation on which the 
supreme power rests. It is not, however, sufficient to consider these elements 
“ alone, for they must be regarded in relation to the ruler who is to utiliie them. 
(Jede Herrscher-Gewalt componirt sich aua dem Willen des Herrschers und 
den dafur in Anwendung gebrachten Mitteln." — JII, 65 ) The relation between 
the government and these elements is like that between soul and body, or a tool 
and the power using it (III, 60). The nature of the supreme power depends 
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won the nature of these motives, in their relation to the capacity of the ruler to 
apply them. The ruler cannot act counter to all the motives of obedience, and 
1^80 far as he opposes any contracte the basis of his own power. Duden 
even attempts to show the relation between the historical development of forms 
of state and the predominance of one or another of the forces considered; as the 
case of theocracy and the fear of a higher being (III, 20). Duden wrote also 
DU Nord-Amerikanxsclu Dmokrahe, \%yi, in reply to De Tocqueville. 



CHAPTER V 


THE SOVEREIGNTY OF REASON 

An interesting development of the theory of sovereignty 
grew out of the conditions in France after the restoration of 
the Bourbons.' The political practice and the political 
theory of this period were alike the result of a compromise 
between the old order and the new. Much as the ultra- 
royalists might desire to bring about a complete restoration 
of the pre-revolutionary political status, such a consumma- 
tion had been made impossible by the indelible events of the 
last quarter of a century. On the other hand, unwilling as 
the Revolutionists were to sacrifice their democratic princi- 
ples, the memory of the Terror was still too fresh to permit 
the full recognition of their liberal ideas. France was not 
ready to recognize either an absolute king or a constituent 
convention as supreme. A compromise of some sort was 
an imperative necessity. The form which it took was the 
Charter of 1814, which provided for a monarchy with a re- 
sponsible ministry and a bica^meral legislature, one house 
being appointed by the King, the other based upon a very 
narrow electorate ,* in short, a constitutional monarchy was 

' See H. Martin, de la France depuis ilSg; Les constitutions et Its 

princifahs lots polittgues de la France depms ijSg, pat Degnit et Mounter; 
Lebon, Fas Staatsrecht der frandosisc/ten Fepttblik; Michel, Z’ Idee de I' Hat, 
1895, 3toe Ed., 1898; Janet, Histoire, II, 727-39; Treitsehke, ffistorische vnd 
pohtische Aufsaixe, III, 43-427; E. Cossd, Fu prmctpe de souverainei! , 1S82. 

427] , 73 
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established,^ Royer-Collard termed it the alliance of legiti- 
macy with national liberty.* 

But even though the charter had been so devised as to 
mediate between the claims of the old regime and the new, 
what had become, in the process, of the absolute and in- 
divisible sovereignty which had been recognized tfy both 
Bourbon and Revolutionist? In whose hands was this .ulti- 
mate and indivisible power placed? Did the King Louis 
XVIII hold it now, as the crown had held it before the 
Revolution, or were the people still the real sovereign, and 
was he only their creature, their agent? Governmental 
powers might be divided by the terms of the charter, so 
many to the king, so many to the people ; but how could it 
be possible to parcel out the indivisible sovereignty, to limit 
the absolute authority itself? Long accustomed to a clcar- 
cut definition and location of the supreme power, it was not 
easy for France to answer this question satisfactorily by any 
repetition of phrases about the division or balance of con- 
stitutional powers. 

To meet this difficulty arising out of the peculiar character 
of the political conditions, theoretical as well as practical, 
there was framed by a group of thinkers known as the Doc- 
trinaires, a compromise theory of sovereignty.^ Since 

* " Louis, par la gr 4 ce de Dieu, roi de France, . , . nous avons volontaitement 
et par le Iibre exetcice de notre autoriti; royale, aocordiS et accordons, fait conces- 
sion et octroi k nos sujets, tant pour nous que pour nos successcurs et il 
toujours de la Charte constilutionellc qni suit." — ^Preamble to Charter. 

’“La Charte n’est autre chose que oette alliance indissoluble dvi pouvoit 
Wgitime dont elle iSinana avec les liberties nationales qu’ elle rcconnalt et consacre.” 
(iSao), FtV, 11 , 16. Cf. Chateaubriand, Riflexiem pelifigues, 1815; He la 
monarehie selon la charte, 1816, 

’The Doctrinaires believed in and suiiported the charter as a finality ; the 
Liberals, headed by Constant, looked upon it as a transition stage between 
monarchy and republicanism. Cfi Martin, TV, 334; Block, Dictknnaire gln- 
fral de la poHHque, article, Hoetrinairee ; Gulsot, Mfmtires four servir A /’ 
histoire de mm temps, 1 , 156 ft. 
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neither the people nor the king could, under the existing 
conditions, rule alone and unlimited, the supreme authority 
was taken out of the hands of both, and placed above the 
reach of any human aspirant. The true sovereign, it was 
maintained, is really reason, justice, abstract right. Here 
alone can the seat of the sjj|yr^d'’power be found. 

The most able defender of this theory was the brilliant 
and versatile Cousin.’ He begins by raising the question, 
“What is sovereignty?” and is ready with the reply that 
sovereignty is the same as absolute right. Hence, to ask, 
whence comes sovereignty? is equivalent to asking, whence 
comes right The next step, then, is to enquire 

into the sources of this principle itself. Three theories 
have been defended, says Cousin, namely, force, will and 
reason, each of which has been declared to be the final 
source of right, and consequently of sovereignty. Of these, 
the first is clearly impossible, since mere force cannot create 
right; there is no relation between the principle of force, as 
such, and that of abstract right. Nor can will be regarded 
as the foundation of right, declares Cousin. Right or law is 
not merely the expression of naked will alone, but rather the 
result of another and anterior principle. Will, in and by 
itself, stands for nothing, says Cousin ; it has not the force 
of a principle.3 Pure will, whether it be of one or of 
many, individual or general, cannot be considered as the true 
basis of the supreme power. The “ general will,” merely as 
will and nothing else, is incapable of constituting abstract 
right. The only principle which can create right and ulti- 

Cours d' hUtaire de la philosophic morale au dix-huitiime slide, 1839-40; 
given in 1819-20. Compare Ws Coars de philosophic, 1828. 

’ “ Et d’ abord qu’ est ce que la souverainet^? C’ eat le droit. La souverainetS 
absolue, c’ est le droit absolu.”— d‘ histoire, II, 29^. 

La volonte, encore une fois, a’a pas force de principe parce qu’ elle ne rep- 
rfisente rien par elle-mSme.” — lUd., 299. 
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mately sovereignty, which as already defined is “ absolute 
right,” is, as Cousin argues, the reason.^ This "reason,” 
however, cannot be other than infallible if it is to produce 
right and supremacy; and, therefore, the mere human 
reason is excluded. Absolute power, it is held, can belong 
to infallibility only,“ Not only is this reason not the posses- 
sion of any individual human being, but it is also denied by 
Cousin to the general reason fla raison generale). If sov- 
ereignty does not belong then to force, to will or human 
reason, individual or general, of whom can it be predi- 
cated? The absolute reason, answers Cousin, is alone infal- 
lible, is therefore alone the source of absolute right and of 
sovereignty. It follows, then, that for fallible men, sov- 
ereignty is really unattainable. Louis XVIII. cannot pos- 
sess it, for he is certainly liable to error. The French peo- 
ple cannot be infallible, and must, therefore, abandon the 
claim to sovereignty. The absolute reason is alone infalli- 
ble, is the only true sovereign. This absolute reason is not 
to be found on earth ; hence, there is really no sovereignty 
over which to dispute. There are, nevertheless, certain 
principles of reason to be found among men, and these are 
especially exemplified in constitutional government which is 
the first where the absolute reason has been truly repre- 
sented.3 Cousin’s solution of the problem of the location of 


* “ La raison est done le vrai, le seul principe du droit et de k souverainotii,” — 
Coun d’ histoire, II, (300). 

*“Le pouvolr absola, c’ est-i-dire sans Umites n’appartienl qu' & 1* infailli- 
bilitd.”— /iSrV., H, 301. 

* “ 11 est le premier oil la raison absolue ait <?td vraiment representde; jusque 
k tons les dldments du gonvernement dtaient des pouvoirs pnrement humains 
(3*5) • . il est le gonvernement m«me de la raison, dont il a promulgud les 
principes iternels." — Ibid., 318. Consin demands that the rights to person, lib* 
erty, property, industry, itc., be respected, and accords a right of resistance when 
they are denied. — Ibid., II, 337-54. 

Cf. Rtvue des Deux Mondes, 1851, x, 1-46; Des pHndpes de la rlvoluHon 
frantahe et du gmwernement reprhentaHf; “dans nne nation tout est fait pour 
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the sovereignty was its utter elimination from the category 
of political science. 

To a similar end reasoned Guizot.* He denied that the 
so-called “ popular sovereignty” of the Revolution was really 
what it had professed to be, and declared that it was merely 
the rule of one faction of the people over a weaker part. He 
announced his hostility to the theory of popular sovereignty 
on the one hand, and that of divine right on the other, see- 
ing on either side only the rule of usurpation and force.= 
He therefore declared his belief in the sovereignty of the 
reason, of justice, of right.s Here alone is to be found the 
ruler truly legitimate — the only point at which absolute and 
unlimited power can be placed. 

In a similar spirit argued the great leader of the Consti- 
tutionalists or Liberals, Benjamin Constant. He declared 
his opposition to the two principles, that of divine right and 
that of the unlimited sovereignty of the people, and asserted 
that the only true sovereignty is justice. He conceded the 
sovereignty of the people in the sense of the supremacy of 
the general over the particular will, but denied emphatically 
that this power could be regarded as without limit.^ With 
the word “ absolute,” said Constant, neither liberty nor peace 


la nation. . . elle n’est obligee que devant elle^mSme et la aouverainet^ de sa 
liberty ne s’arrfite que devant la sonveraineti de sa raison” (14). 

* Du gouvtrnemmt dc la France depute la RestauraUon et du mtnistire aciuel, 
1S21. Du gouvernement reprhentatif et de I'ilat actuel de la France, t8l6j 
Histaire de la civilisation en Europe 18*8-30, 8th ed, 1864. 

’ Du gouvernement de la France, 201. 

^ Ibid.; “Je crois h la souverainete de la raison, de la justice, du droit . . Nul 
horame, nulle reunion d’hommes ne les posside et ne pent les possdder sans 
lacune et sans limites.” Cf, Histone, 252 ff., where all absolute power is declared 
to be illegitimate but where royalty is defended. 

Principes politigues, 1815; Rijlexions sur les constitutions et les garanties, 
1814-18, in Cours de politique constituttonnelle, 1872; De la rlsponsabiliti des 
ministres, 1814-18. 
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nor prosperity is compatible. There can be no sovereignty 
but a relative or limited one. “At the point where 
the independence and the existence of the individual 
commence, there the jurisdiction of the sovereign ceases.’^ 
The supreme power is always limited by individual liberty 
in such forms as personal liberty, religious liberty, industrial 
liberty, inviolability of property, the freedom of the press. 
These are rights which no power can attack witiiout destroy- 
ing its own title to legitimacy. The sovereignty is practi- 
cally restrained, he holds, first of all by the force which 
guarantees “ all known truths,” by opinion, and in the 
second place, and more precisely, by the distribution and 
balance of powers.® Constant’s division of governmental 
powers includes the representative, the executive, i. e., the 
ministers, the judicial, and then above all a fourth power, 
the royal. The crown appears as a neutral power (pouvoir 
neutre), holding the balance among all others, ^ con- 
stituting the force necessary to produce a stable constitu- 
tional equilibrium.'* 


* “ II est faux que la socUti tout entiSte, possfide sur sea roembres uue souvet- 
aineW sans bornes. La souveraineti «’ existe quid' unc ntantlre hmitie et rela- 
tive!— Prtncipa, 9. 

’ Prindpes, 16 : “ Elle sera garantie d’abord par la force qui garantit toutes 
les v&itds reoonnues, par 1’ opinion.” 

® The prince is: “ Un fitre i part, supdricur aux diversity des opinions, n’ ayant 
d’ autre interdt que le maintien de I’ ordre, et le maintien de la libertd, ne pouvant 
jamais rentrer dans la condition commune, inaccessible en consequence \ toutesles 
passions que cette condition faitnaltre et ft. toutes celles que la perspective de s’ y 
ttouver nourrit ndeessaitement dans le coeur des agents investis d’ unc puissance 
rnomentanee.” — Prindpes, 21, Constant emphasized greatly the sacredness of 
individual liberty and the necessity of adequate guarantees therefor. Compare 
Daunou, P. C. Essai sur Us garaniUs indivtduelUs que riclame I' Hat acluel de 
la soditl, 1819; Madame de Stae), Constdlrations, r8l8; Coffini4res, A. S. G., 
Train de la Itierll individuelle, 1828, 

* See in opposition to absolute power, C. G. Hello, jDu rfgime constiiutiounel, 
2d ed., 1830 (1st, 1827). He declares: “Je combats le pouvoir absolu de la 
mSme maniire quel’ athdisme: je le nie: avant de soutenir sa K'gitimiti* ou ses 
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The theory of the sovereignty of reason, defended by the 
“ Doctrinaires” was obviously adapted to the constitutional 
compromise of 1814,' with the inherent difficulty about the 
location of the supreme power. Unable to find the ultimate 
authority, either from a legal point of view or as a question 
of fact, the advocates of the new regime simply declared that 
the concept of sovereignty must be stricken out of political 
science. Their answer to the question of sovereignty was 
that there is no question to answer. It was, perhaps, as 
good a generalization as possible from the unsettled and 
confused political conditions which then existed in France. 
Cousin said, “ Every age aims at a philosphy to represent 
it;”* and this was the political philosophy which repre- 
sented the times in France. 

Between this doctrine and the position of the “Theo- 
crats” there was at bottom very little difference. Both de- 
nied the creation of sovereignty by imperfect men, and found 
the supreme power outside of and above human agencies. 
The theological school opposed to the human will the di- 
vine will. The Doctrinaires declared for abstract and abso- 


avantages ptouvez-moi qu’ il existe.” — ^p. 147. Of the king he says : “ Le monarque 
n’ est plus un homme mais une chose, une abstraeiion, -une tnielhgeme, qui occupe 
le centre de la machine, comme un sanctuaire.” — Ibid., p. 153. 

1 With Cousin and Guizot compare the leader of the Doctrinaires, Royer- Collard, 
more of an orator than an author. See la me politique de M, Royer- Collard, by 
deBarante (1861). QC the speech of 1820 (p.33) : “Voulezvous (au contraire) 
faire la socWtd avec 1 ’ ^liiment moral, qui est le droit. Le souverain est la justice, 
parceque la justice est la rSgle du droit. Les constitutions libres ont pour 
objet de d^trSner la force, et de faire regner la justice.” Compare Lanjuinais, 
J. D. de.. Oeuvres, IT., Constitutions de la nation franeaise, 1819. “ II est 
remarquable que notre mSt souveram ne signifie litSralement que supirieur, et 
non superieur, tout-Mait, absolu, et non superieur sans limites.” — ^p. 13. 

“ Cows de philosophte, 1828 : “ Quand tout autour de nous est mixte, complexe, 
melangi, quand tons les contraires vivent et vivent tr^s blen ensemble, il est pos- 
sible a. la philosophie d’ echapper i V esprit general . . . tout sifecle aboutit a une 
philosophic qui le rfpr^sente.” — Ibid., Lepon. xiii. 
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lute reason or justice. The application of the ideas was, 
however, decidedly different. The Theocrats understood 
that although the source of sovereignty was to be found in 
God, there was an earthly agent capable of exercising au- 
thority by divine right. God was, indeed, the only true sov- 
ereign, but he had a human representative, who might pos- 
sess power unlimited save by his personal responsibility to 
the Divine Author. There was no desire to eliminate the 
sovereignty, but on the contrary, a decided tendency to em- 
phasize its importance in human society. The theory was 
used practically in the defense of the old regime against the 
arguments of the democratic, revolutionary party. The 
Doctrinaires, however, were partisans neither of the pre- 
revolutionary nor of the revolutionary regime. They en- 
deavored to place the origin of sovereignty outside of and 
above men, not, like the Theocrats, for the purpose of sup- 
porting an existing government by a claim of divine right, 
but to avoid the question of human sovereignty altogether. 
The sovereignty of reason was not invpked primarily against 
people or against king, but in order to make possible a modus 
Vivendi between these two parties in the State, Divine right 
meant the monarch's right against the people; the sover- 
eignty of reason meant the right of both king and people, but 
the exclusive authority of neither. 

The life of the compromise Charter was, however, of short 
duration, and the agreement between the old order and the 
new was shattered by the July Revolution of 1830. The 
Chamber of Deputies declared that "the universal and 
pressing need of the French people called to the throne 
Louis Philippe;” the monarch was no longer ruler "by 
the grace of God,” as in the Charter of 1814,’ It now be- 

* “ Selon le yoeu et dans 1’ inWrtt du peuple fra»<;ais, le prdawbule de la charte 
canstitutionnelle ast supprim^, comma blessant la digniM nationale, an paralsaant 
oottoyer aux Kransais des droits qui lenr appartienaent essentieUement.”— 'Deolaf' 
ation of the Chamber of Deputies, Aug, y, 1830. 
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came necessary to accommodate the former theory to the 
new conc^tions, particularly with reference to the newly- 
manifested power of the nation. The balance between peo- 
ple and king had inclined in favor of the former. Ler- 
minier asserted in \i\% Philosophy of Right, (1832), that the 
July Revolution had made the earlier position untenable: 
“ either legitimacy or national sovereignty must give way ; 
eclecticism is no longer possible.” ' He, therefore, declares 
that “sovereignty, melange of reason, justice and will, 
which represents at once what the nation believes, thinks 
and wishes, is in the people and nowhere clse.”= Sismondi 
defended the sovereignty of reason, but by reason under- 
stood not the abstract, absolute reason, but the national 
reason. The national sovereignty, he said, belongs to the 
national reason, s which is, however, different from public 
opinion, in that the latter is often hasty, passionate, capri- 
cious, while the former is calm and deliberate. 

Sovereignty for the philosophers of the July monarchy 
belongs to the intelligence, the reason of the community 
as a whole, the emphasis still being placed on the reason 
rather than on the general will of the earlier days. There 
is always evident the effort to limit in some way the su- 
preme power, and to prevent the identification of absolute- 

Fhiloaophie du drnt, 204. 

’ “ La souvetainete, maange de raison, de justice et de volonte qui repr^sente 
t. la fois ce qu' une nation croit, pense et vent, est dans le peuple et pas ailleurs.” 
— /itd., aoo. Compare Lafem 4 re, M. F., Cours du droit public et administratif, 
and ed., 1841. 

« J. C. L. Sismondi, £iudes sur let constitutions despeuples Hires, 1836. "La 
souverainete nationale appartient a la raison nationale, a cette raison eclair^e par- 
toutes les lumWres, animce par toutes les vertus qui se trouvent dans la nation.” 
— Ibid., 132. 

* Ibid., 133 : “ La raison nationale est quelque chose de plus releve que 1 ’ opin- 
ion publique, car celle-ci, quoique en general olairvoyante, est souvent aussi pril- 
cipit^e, passionn^e, caprioieuse," 
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ness and arbitrariness/ The nation is, howevei, recog- 
nized as sovereign, not the King, nor reason in the abstract. 
By “ nation” is understood, now, the organized people.’^ The 
national reason is found to be embodied in the Government, 
and nowhere back of that can a higher power be found. 
Said Guizot (1842) : “ If one maintains that there exi,sts, or 
ought to exist, in the bosom of society, two poweis, one or- 
dinary, the other extraordinary; one constitutional, the other 
constituent; one for working days, the other for holidays, 
he says what is unheard of. The Constitutional Government 
is the organized sovereignty of society.” So reasoned the 
Due de Broglie, “ To appeal from the sovereignty founded 
and regulated by the charter to any other sovereignty, is to 
appeal to numbers, to brute force ; it is to pretend to orga- 
nize disorder, even; to bring nothingness into existence.” 3 
The nation is regarded as sovereign, but only as organized 
within the constitution or charter. It is no longer declared, 
as in 1793, that “insurrection is the most sacred of rights 
and the most indispensable of duties;” nor is “people” 

‘D. Serrigny, Traiti du droit politique des Fran(ais, 1846,1, (76) distinguishes 
between “un sonverain absolu”and “un souverain arbitraire”: one oonsuits 
reason, the other caprice only. Cf. Jouffroy, H., Catichisme de droit nature!, 
1841, 144. Berriat-Saint-Prix, Commentaire sur la e/tarie constituhonHelle, 
1836, says, p. 34 ! “ la souverainete du peuple se concentre pamii les gens t'clairis,” 
Cf. Euv. Bavoux, Philosophie politique, 1840, 2 vols , who defends the limited 
sovereignty of the people, U, 432, 435 : “ La souverainetii nationale a pout 
limites la morale, la justice et les droits de chaque individu.” Gimel de Joulan, 
Philosophie de la pohtique, 3 vols,, 1843-46, declares in favor of national swver- 
eignty, but finds that “le peuple ct la nation ne sont qu’ une mfinie chose, e’est-it- 
dire, 1’ universality des citoyens, quel que soit leur rang." — 11, 123. Cf, Hepp, 

G. P., Essai sifr la thlorie de la vie sociale et du gomernenient reprlmitatif, 1833. 

2 19 August, Moniteur, 1811, 

" Ecrits et diseours. III, 131 (1842), See also Thiers, Moniteur, 1041 (1840) : 

“ La souverainety nationale h notre sens, c’ est la souverainetd du roi ct des deux 
chambres faisant la loi, exprimant la volontd nationalej je n’ en concoia pas d* 
autre,” Massias, N., la souveraineti du peuple, 1833, 98: “La souverainetd 
riiside dans le peuple agissant rdguliirement par ses pouvoirs constituds.” 
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longer used in the sense in which the term was employed by 
Robespierre. The sovereign is not the will of the people at 
large, but the reason of the nation as embodied in the con- 
stitutional authorities. The theory was stated with a con- 
servatism corresponding to that with which the constitu- 
tional structure was erected, and the narrow basis upon 
which it still rested. 

After the revolution of 1848, the democratic idea was 
expressed with greater clearness. Article I of the new con- 
stitution declared that the sovereignty rests with the general 
body (universalite) of the citizens.” Lamartine’' in his 
proclamation to the electors said: “Every Frenchman of 
full age is a citizen; every citizen an elector; every elector 
is sovereign. The law is equal, absolute for all. There is 
no citizen who can say to another: ‘You are more sov- 
ereign than I.’ Contemplate your power, prepare to enter 
into possession of your kingdom.” The idea of the sov- - 
ereignty of the nation or the people was again restored and 
found general acceptance, though no new discussions of a 
scientific nature appeared.* By the socialistic element the 
doctrine of popular sovereignty was used in support of its 
economic propositions, while with others the sovereignty of 
. reason was interpreted to mean no sovereignty at all, abso- 
lute individual liberty or anarchy 

* Lamartine, Htsioire de la, rlvolution de II, 196. 

”366 Bernat St. Prix, Th'eorie du droit comtUutionnel franean, 1851; De 
Barante, Questions constitutionelles, 1849. Pierre Leroux (Socialist) argues that 
“ la souveraineM est la puissance qui de Dieu descend dans 1’ esprit humain et se 
manifeste par le peuple ! c’est-i-dire par I’unitd indivisible de tons les oitoyens, 
veritable image de Celui dont elle decoule.” — Projet d'une consMution dimocra- 
tique et sociale, 1S48, art 19. 

* See Proudhon, De la justice dans la Revolution : “C’est done 4 la justice qu’ 
appartient la direction du pouvoir; de sorte que I’ordre dans I’Stre coHectif 
comme la sant^, la volont6 etc. dans 1’ animal n’est le fruit d’ aucune initiative par- 
ticuMre; il r^sulte de Vorganisation:” — ^I, ii8. “La justice est pour les fitres in- 
telligents libres la cause suprSme de leurs determinations. Elle n’ a besoin que 
d’ fitre expliquee et comprise pour fitre affinnee par tout le monde et agir.” Com- 
pare Paul de Flotte, La Sowierainetl duPeufle, 1851. 
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On the whole, the progress of the French theory dur- 
ing this period offers little of importance in the development 
of the conception of sovereignty. The political conditions 
were too unsettled and uncertain, too much lacking in defi- 
niteness, to render easy the development of a precise theory 
in regard to the nature of the supreme political power. It 
was difficult to say who was sovereign ; if possible to deter- 
mine, it was hardly desirable. France seemed to fear its 
own logic. What the publicists were most anxious to avoid 
was unlimited, absolute power in the hands of either king or 
people, the despotism of the Bourbons and that of the Revo- 
lution. Whatever the theory, the possibility of the return of 
either must be prevented. In pursuance of this object, it 
was asserted by the Doctrinaires that the only true sovereign 
was reason or abstract right, which no human authority 
could possess in unlimited measure; by the Liberals that 
political power could never be absolute, but must always 
respect individual rights. After 1830 it was said that the 
people were sovereign, but only the reason of the people, 
not their passing opinion or unenlightened will; or again 
that the people are sovereign, but only as a nation, in its 
organized capacity ; that there is no “ people ’’ back of the 
ordinary government. There was everywhere evident the 
desire to curb or check in some way or other the absolute- 
ness of the supreme power. 

The greatest modification on the radical theory of the 
Revolution consisted then, in the fact that reason was substi- 
tuted for will as the basis of genuine authority. The sov- 
ereign rules not merely because he wills to rule, but rather 
by virtue of the fact that his command is reasonable ; the 
sovereign is not the will of the moment, but the calm and 
enlightened reason of the nation. So far as legal limitation 
is concerned, however, there is none. Whether the general 
will does or does not correspond to the general reason, the 
will is likely to rule. 



CHAPTER VI 


POPULAR AND STATE SOVEREIGNTY 

We have noticed the theory of Kant and his immediate 
adherents, that developed by the leaders of the religious re- 
action, the doctrine of Ludwig von Haller, and the theory of 
the sovereignty of reason or justice as developed in France. 
The next step is to ti-ace the progress of political theory in 
the German States from the sovereignty of the “ people ” to 
that of the " State.” The popular theory had been so greatly 
prejudiced by the revolutionary excesses committed in its 
name, that its acceptance was hardly possible in Germany, 
notwithstanding its earnest advocacy on the part of the many 
liberals.* Yet, on the other hand, the theory of the sover- 
eignty of the ruler or governor alone, was also apparently 
no longer tenable. Neither the solution proposed by Kant, 
nor that of the religious school, nor that worked out by 
Haller and Maurenbrecher was able to win for itself a per- 
manently predominant position. The supremacy of reason 
or justice was regarded as too general a proposition to sat- 
isfy the desire for a definite bearer of the supreme power, 
the human agent or agents of this ideal sovereign. 

There was, moreover, an urgent constitutional demand for 
a doctrine of sovereignty in harmony with the conciliatory 
and compromising character of the political conditions. The 
great problem of the middle years of the nineteenth cen- 
tury was the establishment of a political status, reconciling 

* Cf. especially K. v. Rotteck, Lehrbuch des Vertmnftrechts, 1829-35. 

* In the Southern German states imder Napoleonic rule much earlier. On the 

439 ] ^5 
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the old ante-revolutionary regime with the new. It was 
agreed that the king could not govern arbitrarily and alone. 
There must be organized a legislative body or bodies who.se 
consent must be obtained to important measures of state ; 
there must be a body of i-esponsible ministers surrounding 
the monarch; there must be an organic law, a constitution, 
in which the limits of the royal activity should be indicated, 
and within which the ruler should remain. This constitution 
might be granted (octroyirl) by the monarch himself, formally 
at least out of pure good will, however menacing the actual 
conditions might be ; but when the fundamental laws were 
once laid down, to them he must conform. This was the prin- 
ciple underlying the constitutional movement which swept 
over Germany after the reaction against the Revolution had 
spent its force, and the libei-al spirit dared once more to lift 
its head, To the Germans, however, none of the contem- 
porary liberal systems appeared to be satisfactory, thor- 
oughly discussed though they were in the course of the long 
and exhaustive political debates. Neither the system of 
English Parliamentary government, nor any of the numerous 
French models at hand, nor the presidential form of the 
United States was adapted to the German needs. A new 
system must be framed, suitable to the conditions, theoreti- 
cal and practical, which were peculiar to the German states. 

Nor were any of the theories of sovereignty accompanying 
the systems that have been here mentioned able to estab- 
lish a position in German political science. As a consequence 
we find that in Germany there was raised above the absolute 
monarch of earlier times, not reason or justice in the ab.stract, 

German constitutional development see the excellent work by II, Troitsohke, 
Deutsche Geschichte ipi neunzehnten Jahrhundert, B. Il-V. Compare also, R. v 
Mohl, Geschichte und Literatur des allgemeinen honsHtutionellen Staatsrechtes ; 

V. Ranne, Staatsrechi der Rreussischen Monarchic: Geo. Meyer,' Lehrbuch des 
deutschen Staatsrechtes; R. Stoerk, Idandbueh der deutschen Verfassungen ; 
Treitschke, ffistorische und poliHsehc Aufstttee, IJL 
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nor the people as conceived by the contract theorists, nor any 
Convention or Parliament representative of the people. As 
the new bearer of the sovereignty, German political theory 
advanced the State itself, regarded either as an organism or 
as a juristic personality, or as both an organism and a juristic 
person. Such a consummation was impossible from the 
German point of view, however, until the State had become 
something different from the personal property of an indi- 
vidual, or, on the other hand, the purely artificial creation of 
a social or political contract or series of contracts. A neces- 
sary prerequisite to the adoption of the theory of the sov- 
ereignty of the State was the development of a new doctrine 
in regard to the nature of the State itself. “ State," in the 
sense of the revolutionary doctrine, was artificially formed, 
wholly a product of human will, and in the heat of conflict 
had been too often the name assumed by a mere fraction of 
the people. As a fiction, the State could not become the 
holder of the supreme power; it must be something more 
real, more definite, something less dependent, moreover, on 
the voluntary action of the individuals composing it. The 
nature of the theory directed against the doctrines of the 
revolution has already been noticed in the preceding chapter. 
It is now proposed to follow the course of the development 
of the idea of the State as a real organism and a person ; to 
show how the State thus newly conceived obtained recogni- 
tion as the bearer of the supreme political power in the face 
of the opposing doctrines ; and, finally, to show the nature of 
the sovereignty conferred on the State, and the relation be- 
tween the new concept of State and that of sovereignty. 

The idea of the State as an organism is almost as old as 
political theory itself,^ Plato compared the State to a great 
man, and drew an analogy between the functions of the indi- 

' See Jellinek, Systim der suhjektivm offentltchen ReclOe, 34; Jos. Held, Staat 
und Gesellschaft, I. 
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vidual and those of the State. The Romans personified the 
fiscus and made it a bearer of rights. The mediaeval writers, 
such as John of Salisbury and Marsilius of Padua devel- 
oped elaborate comparisons between the various members of 
the human body and corresponding parts of the State. The 
mediaeval political theory was in fact filled with anthropro- 
morphic ideas of a likeness between the organic functions 
seen in the individual man and those apparent on a larger 
scale in the larger life of the State. Yet the political society 
was never regarded as itself a reality, but merely as a very 
close imitation of one. As has been already shown, with the 
wider development of the contract theory, in spite of its 
highly, artificial character, the organic and personal analogies 
continued .to live and flourish. Althusius in his Politics dis- 
cussed the organic nature of the State at some length and 
based his theory of sovereignty thereon. Hobbes compared 
the commonwealth to an “ artificial man, though of greater 
stature and strength than the natural.” Grotius developed 
the idea of the sovereignty of the state as an organism, with 
the two bearers of power, the general and the special, Puf- 
endorf was elaborate in his exposition of the theory of what 
he called “moral persons” (personae morales),* of which the 
State was one, as were also the family, the corporation, the 
commune, the church. Rousseau’s State though formed by 
the agreement of individuals, was regarded, none the less, as a 
“moral and collective body” (corps moral et collectif). In 
general, however the personality of the State under the con- 
tract theory was merely a short form of expression for the 
legal relations of a number of individuals; the State was 

' “ Persona tnoralis composita constituitur quando plura indlvldua humana ita 
iter se uniuntur ut qul vi istius unionis volunt et agnnt pro una voluntate iinaque 
action*, non pro pluribus censeantur.”— Z)* yureN. tt G., 1 , 1-13. Moral persons 
are subdivided into simple and complex : the simple again into public and private; 
the public again into political and ecclesiastical; the political into general and 
special. 
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more of a machine than an organism, rather a convenient 
fiction than a real person. This very fact gave the advo- 
cates of monarchy and of monarchical sovereignty an impor- 
tant dialectical advantage, the measure of which was the 
difference between the awe inspired by a real, and that by a 
fictitious ruler. The king was tangible and visible; the 
people merely a vague fiction.' 

But on the basis of the purely individualistic idea alone, it 
was exceedingly difficult to arrive at the concept of the 
State, either as an organism or as a real person. This diffi- 
culty was, moreover, not a superficial, but a fundamental 
one, since the eighteenth century theory regarded the State 
not at all as a result of any organic growth, but, on the con- 
trary, as the conscious construction of human will. The 
contract by means of which the State came into existence 
was not looked upon as an organic process, but as the most 
complete contrast thereto. If, indeed, the revolutionary 
school had looked upon political institutions as the result of 
an organic development, it would have been no longer revo- 
lutionary, but, on the other hand, evolutionary. Had Rous- 
seau been in harmony with Schelling’s idea of the “ world 
Process,” he would never have written the Social Contract; 
had his disciples been convinced that the existing political 
system was the result of a slow historical development and 
could be altered only in the same way, there would have 
been no hand raised in revolt against the king. In short, 
the essence of the eighteenth century political theory was 
the exaltation of the influence of human will in the world of 
politics, and the corresponding degradation of historical or 
organic growth. If the theory had been other than purely 

' Thus Horn in opposition to the popular theory argued that the only subject 
of rights is an individual, that all so-called collective persons are only sums of in- 
dividuals, possessing no real unity; that therefore the only true ruler must be an 
individual, i. t., a monarch. See Gierke, Althusius, 191. 
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artificial, it could never have become, as it did, the rallying 
cry in the struggle for civil and political liberty. 

With the reaction against the eighteenth century political 
theory came the development of a doctrine of the organic 
and personal nature of the State, which was impossible 
under the dominance of the revolutionary ideas. As has 
already been shown, the essence of the reactionary theory 
was the emphasis on the natural in contrast to the artificial 
element in the development of foi-ms of political life. On 
every hand, the doctrine of popular sovereignty was assailed 
by the variously worded argument that the State is not made 
by man, but is imposed upon him from without, or is the 
unconscious unfolding of some element implanted in the 
depths of human nature. It is now necessary to trace the 
progress of the new idea of the State which grew out of that 
body of doctrine by means of which the theory of the rev- 
olution was met and its progress checked. In this discus- 
sion we are, as already stated, limited to the field of German 
thought — the most fertile soil, however, for the development 
of political theory in the nineteenth century. 

The organic idea of the State was already contained in 
the abstract philosophy of Schelling and his school, To 
Schelling the State was not, as with Kant, merely an institu- 
tion for the purpose of securing rights, but rather a part of 
a great “ world process,” one of the forms in which the Ab- 
solute found expression. He termed the State, therefore, an 
“ organism," a result of natural rather than artificial or con- 
scious construction.’ A similar idea was given expression by 
a follower of Schelling, J. J. Wagner, in his System of Ideal 
Philosophy (1804).'' Here it is again denied that the State is 

’See Vorlesungen Uber die Methode des ahademisehen Stadiums, tSoz, loth 
lecture, 235. (3rd ed., 1830.) 

’ System der Xdeal-Philosophie, a worfc of late unnoticed, so far as the writer’s 
knowledge goes, “Person” is used here not “in its highest philosophic and 
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a mere organization for the purpose of upholding the rights of 
individuals, or their welfare, and the declaration is made that 
it is an organism, a living organization;^ and that the State 
must also be regarded as a person. Person, he says, is a 
unity of perception and will, and wherever, among a number 
of men, this is found, there is a personality;” so the family, 
the community, the State. 

A far more powerful presentation of the new idea was 
found in the political theory of Hegel, who was in general 
inclined toward an idealization of the State. In his 
system the purpose of the State is broadened from the 
Kantian conception to that of the “realization of the 
moral idea.” 3 The individual has reality only as a member 
of the State; his destiny is to lead a so-called “universal” 
life, that is, in accordance with the universal will of the 
whole, not with his own particular will. Hegel asserts that 
the State must be regarded as an organism, but by organ- 
ism is understood the “ development of the idea to its dis- 

moral significance.” Der Staat, 18. “Eine aus Vielheit zusammengeflossene 
Personlichkeit heisst juristische (moralische) Person." — Ibid,, 19. 

1 “ 1 st in der That jeder einzelnc Staat auf seiner Weise ein Orgamsmus und in 
der Summe aller Staaten, die waren, sind, und sein werden, ist auch die Totalitat 
der Idee naoh der unendlichen Vielheit ihrer Nuancen dargeslellt.” — Sec. 27. 

“ “ Person ist Subjekt, also Emheit von Erkenntmss und Wille und diese ist 
allgemeiner Charakter der Menschheit; wo also unter der Vielheit derMenschen 
sich solche Einheit gestaltet, da 1st PersBnhchkeit." — Der Staat, 4. Sovereignty 
(Majestat) “ is the true reason or self-knowledge of the whole, and where indi- 
viduals honor a sovereignty, they then loose voluntarily their private-perception 
(Privat-Erkenntniss) in the state-perception of those who have the sovereignty,” 
—Ibid., sec. 66. 

® Grundlimen, Sec. 257: “Der Staat ist die Wirklichkeit der sittlichen Idee.” 
“ Der Staat an und fur sich ist das sittliche Ganze, die Verwirklichung der Frei- 
heit.” — Sec. 258. " Es ist der Gang Gottes in der Welt, dass der Staat ist.” — 
Sec. 258. See Bluntschli, Geschichie, on Hegel’s practical influence on Prussian 
ofiGcialism. With the Grundhnten compare the Encyklofddie der phtloso- 
phischen WUsenschaften, 1817. 
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tinctions.” ' The State is, moreover, not only an organism 
in this dialectical sense, but is also a personality, and that 
of the very highest kind.® Person is with Hegel that 
which “has its basis and cause in itself” (“was seinen 
Grund und seine Ursache in sich selbst habe”), or, in the 
juristic sense, a subject of rights. This quality the State 
possesses as truly as — even more truly than the individual. 
Further, and hei-e Hegel makes a decided advance on the 
previous theory, to the State belongs the attribute of sov- 
ereignty,3 Under feudal conditions, argues he, not only 
was the monarch not sovereign, but even the State as a 
whole could not claim this power. The political functions 
properly belonging to the State, were partly in the posses- 
sion of corporations or communities, partly the private prop- 
erty of individuals, so that the State was “ rather an aggre- 
gation than an organism.” The essence of the sovereignty 
of the State under the new conditions is found in the fact 
that the functions and powers of the body politic are not ex- 
ercised for their own sake alone, that is, as governmental 
rights ; nor are they the private property of individuals, but 
they are rooted in the unity of the State itself.s In this sense, 
the State is the sovereign personality. Popular sovereignty 
expresses an idea which is true only when one regards the 
State externally as one among others, as when one refers to 


'Sec. 269 ! “ Der Staat ist Orgamsmus, dass heisst Entwickelung der Idee zu 
ihten Unterschieden. Diese unterschiedenen Seiten sind die verschiedenen 
Gewalten.” 

’See Grundl., sec. 35-36, on personality and the capacity to hold rights, 
(“ Rechtsfahigkeit”) 

’Sec. 

‘“Nichtetwa nur der Monarch nicht, sondexn der Staat nicht souverhn . . . 
das Gauze daher mehr cine Aggregation als ein Orgamsmua.”--Sec. 278. See 
the comparison of the state with the nervous system in sec, 263. 

’'•In der Einheit des Staats als ihtem einfachen Selbst ihte letzte Wurzel 
haben.” — Sec. 278. 



447 ] POPULAR AND STATR SOVEREIGNTY 93 

the people of Great Britain as sovereign. Internally, the 
people are sovereign, in that very general sense in which by 
“ people” is understood “ the whole State, including monarch 
and what is ordinarily meant by “ people,” but not at all in 
the sense of “people,” as contrasted with their ruler as 
rulers.^ In general, when one speaks of the " people ” as a 
particular part of the society, we are to understand “ the 
part that does not Icnow what it wills.” “ 

After all, however, Hegel’s sovereignty of the state, in- 
ternally considered, is intimately related to sovereignty of 
the government in earlier theories. He idealizes the State, 
but he is also a worshipper of “ constitutional” monarchy ,3 
which he regards as one of the greatest political products of 
the new spirit of the modern world, ♦ and as decidedly 
superior to either aristoci-acy or democracy. Hegel main- 
tains, accordingly, that personality in general has existence 
only in so far as it finds expression in an individual.s The 
State would, therefore, be a pure abstraction, unless it were 
made real and “ objective ” in some way. This concrete 
bearer of the State's personality is then not “ individuality in 
general,” but a definite and specific individual, namely the 
monarch.® It is in the king that the formerly abstract idea 

1 “ VolkssouverSlnetat kann in dem Sinn gesagt wetden, dass ein Volk uberhaupt 
nach Aussen ein selbststandiges sei und einen einzigen Staat ausmache.” — Sec. 279. 
The “ Volk ” in a republic may also be regarded as sovereign. See sec. 328. 

’“Das Volk insofern mit diesem Worte ein besonderer Theil der Mitglieder 
eines Staats bezeichnet ist, den Theil ausdrUckt, der nicbt weiss was er will." — 
Sec. 301. 

“ Constitutional monarchy as seen in the German states during the period of 
reaction, not as seen in the Enghsh system, which he denounces as “ a loosely- 
connected mass of positive rules.” 

* Sec. 273. 

® Sec. 279 : " Die Subjektivitat aber ist in ihrer "Wahrheit nur als Subjekt, die 
Personlichkeit nur als Person.” 

“ “ Dieser absolut entscheidende Moment des Ganzen ist dahet nicht die Individ- 
ualitat uberhaupt, sondem ein Individuum, der Monarch . . . Die Personlichkeit 
des Staats ist nur als eine Person, der Monarch wirklich.” — Sec. 279. 
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of the State becomes real and concrete; without him the 
community possesses, says Hegel, personality only in the 
abstract. The duties of the monarch may not be extensive ; 
he may have " only to say yes, and to put the point on the 
I,” > but this one fact, that in him the State becomes real 
and personal, constitutes, nevertheless, the great distinction 
politically between the ancient and the modern world. This 
position of the monarch is moreover not derived or granted, 
but “absolutely original with its possessor,”" 

Hegel thus rescued the State from the origin which the 
revolutionary theory had imputed to it. He declared it to 
be an organism, he attributed to it personality, and he held 
that the sovereignty must rest with the State as thus organ- 
ically and personally conceived. But by the emphasis laid 
upon the monarch as the “personification” of the State, 
attention was diverted from his proposition of State-sover- 
eignty, and the immediate effect of his teaching was m prac- 
tice similar to that of those who openly taught the sover- 
eignty of the monarch. The State was sovereign in the 
abstract, but practically statehood and sovereignty found ex- 
pression only in the person of the king. The concessions 
made to the popular argument by both Hegel and Kant 
were like those of the Patricians to the Plebeians at Rome, 
always accompanied by a saving clause. Moreover, the 
conception of the State, either as organism or as per- 
sonality, was at best stated in terms so highly abstract, so 
purely dialectical, as to prejudice its ready and easy ac- 
ceptance. Nevertheless, the Hegelian doctrine was influ- 


1 “ Er hat nui Ja zu sagen nnd den Punkt auf das I zu setzen.” — Sec. 279. 
“Dieses ‘Ich will’ macht den grossen Unterschied der alten und modemen Well 
aas, und so muss es in dem grossen Gebdude des Staats seine eigenthilmliche 
Existenz haben." — ^Sec. 279. 

"Nicht ein Abgeleitetes sondem das schlechthin aus sich Anfangende 

zu sein,” 
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ential in the determination of the course to be taken by po- 
litical theory, and the weight of his argument ultimately fell 
on the side of the sovereignty of the State/ 

The idea that the State^ in some way constituted an or- 
ganism or a personality continued to find recognition among 
political theorists. Frequently the term “ moral person ” was 
used ; sometimes in the sense of the earlier theory as opposed 
to the “ natural,” sometimes with a new significance.'' 
Especially Krause 3 in his philosophy defended the person- 
ality of the State, but in terms so vague, so general, so all- 
inclusive that the force of his argument was dissipated. 
Everything, he held, that is “ united in common origin, lan- 
guage, science, art, Gotteinigkeit, morality” is a person. 
The family, the community, the Church, the State and all 
humanity were moral persons. 

The Schelling-Hegel-Krause school was able to develop 
a theory of the personality of the State and of its organic 
nature, and thus to make headway against the so-called 

^ Especially influenced by Hegel was Troxlet in his Phtlosofkische Rechuhhre, 
1820. He declared against the sovereignty of government and of people (ill) 
and in favor of that oi the Nation. “ Selbstherrlich und eigenmachtig ist nur die 
Nation, nur sie 1st die Quelle der Majestat und Souveranetht. Unterthan und 
dienstbar dagegen 1st die ganze pohtische Fersonlicbkeit und sie mit alien ibren 
Kraften und Gliedern ist nur Mittel and Werkzeug” (p. 118). J. E. Erdmann, 
PhthsopMsche Vorlesungen iiber den Siaat, 1851, defends State Sovereignty. 
“The sovereignty may be as little separated from the state as the round form 
from a bullet (p. 36), but “in the King, is the State or the People /” (p. lyt). 

“ Ancillon, Ueher den Geist der Siaatsvei fassungen, 1825, p. 309 : “ A State is a 
moral unity. It is moral in so far as all the individuals of which it is com- 
posed are rational and free men.” Schmitthenner declares the state to be a moral 
or ethical organism. — Grundlinien, 287. So Waitz, Grundz&ge, I, 3, says the 
state IS a moral organism in contrast to a merely natural organism : “ in ihm 
walfen sittliche Ideen, er ist kein naWrlicher, ein ethischer Organismus.” Rdder, 
K., Grundgiige des Nalurrechts, ^^-6, refers to the “so-called moral, 

mystical, or juristic person.” 

* Abriss, i8z8, p. 169 . “ in gemeinsamer Abstammung, Sprache, Wissenschaft, 
Kunst, Gotteinigkeit, Sitte und Recht vetbunden ist.” 
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“ artificial ” theory of the Revolution. Their results, though 
often mystical and obscure, or stated in a most abstract and 
purely dialectical form, cannot be neglected in the study 
of the develo.pment of the theory of sovereignty. 

Another step in the direction of the sovereignty of the 
State was taken by the leaders of the “ historical school,” 
although they by no means contemplated such an end. The 
spirit of historical investigation was hostile to the contract 
theory of the popular school, but the same spirit was certain 
ultimately to reject the pretensions of the reaction. In the 
very nature of the historical method, it contained the germ 
of a development which was likely to end in some recogni- 
tion of the popular theory against which it was at first 
directed. 

Savigny, the leader of the school, maintained that law 
finds its source in the " common consciousness of the peo- 
ple,” * that the whole legal system is a growth correspond- 
ing to the various periods through which the life of the peo- 
ple passes. In like manner the State is generated by the 
gradual unfolding of a principle latent in the community. As 
Savigny says, “ the State originally, and according to nature, 
arises in a people, through a people, and for a people.” ® 
But what is meant, he asks, by people? In answer he enum- 
erates four different meanings of the term ( Fo/^) : first, the 
natural whole (Naturganzes) in which the State really arises, in 
which its existence is perpetuated, and in which choice and will 
are out of the question ; second, the sum of all the individuals 
living in the State at the same time ; third, the same individ- 
uals with the exception of the Government, that is, the in 
contrast to the ruler or rulers ; fourth, in republican States, 
that particular organized assembly of individuals in which. 


* System des heuhgen romischen Rechis, 1839. I, sec. 7. 

'‘Ilnd., sec. 10:' "Der Staal UTsprdnglich und naturgeinass in eincm Volk, 
durch das Volk und fUr das Volk ensteht.” 
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according to the constitution, the highest power really rests.' 
He points out that great confusion arises from the fact that 
the ideal right of the people as a whole (i) and the his- 
torical rights belonging to the Roman people (4) are often 
transferred to or claimed by, the sum of the subjects over 
against their rulers (3). But even if class two, the sum of the 
individuals living, could be regarded as sovereign, they must 
first be organized in some form, and although one genera- 
tion is organized, that single generation cannot be looked 
upon as sovereign, but all those of the past and those yet to 
come must also be considered.® The “people” in the gen- 
eral sense of the term’can possess no political power. They 
must first be organized in the State, in which they first ob- 
tain the personality and the capacity to act.3 But, on the 
other hand, it is difficult to see how a Government can 
exist without the people as its basis, 

Stahl concedes that the State is a product of popular will, 
though he admits neither the doctrine of popular sovereignty, 
nor even that of State sovereignty.'* This popular will is not 
the combined will of individuals, but “ rather a power which 
determines the will, a consciousness of moral necessity.”® It 
is the basis of the State, but not itself capable of becoming 
the bearer of the power which belongs to the political ad- 
ministrator or ruler. The State is, with Stahl, a " political 
person,” that is, it has the capacity to act and to rule.® In 
this sense it is admitted to be distinct from the monarchy; 
but, nevertheless, Stahl refused to recognize the so-called 

’ System, sec. lo. * Ibid., sec, 8. 

^ Ibid., sec. 9; the State is the “leibliche Gestalt der geistigen Geaieinschatt. 
In. ihm zuerst enthSlt das Volk wahre Perscnlichkeit, also die Fahigkeit zu 
handeln.” 

*■ P/nlosophie des Rechts, II, 2, 143. ® Ibid, 

®H, l8: “EnthSlt die FUbigkeit Subjekt des Handelns imd Hertsebens zu 
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State-sovereignty, as an authority over and above both 
prince and people. This he regards as impossible, since the 
supreme power must be attributed to some definite organ, to 
which the other organs are subordinated.* The question is, 
urges Stahl, who Is the head of the State? And to answer 
this by saying the State itself, would hardly be satisfactory.* 
Since Stahl is unwilling to accept either popular sovereignty, 
monarchical sovereignty, or state sovereignty, he is forced to 
speak of a State as a political person, distinct from the ruler, 
yet existing only in and through the ruler.3 

In intimate relation to the theory of the historical school 
stood that of L. H. Warnkdnig in his Philosophy of Law> 
iSsp.'* Here the proposition that the people are to be re- 
garded as sovereign is repudiated as by Stahl and Sav- 
igny. Right, law, the State, are based upon the Volks 
Ueberseugung, or popular opinion,® which is at any given 
moment the real power. When this basis alters the whole 
body of legal and political institutions changes, including 
the sovereignty itself.® This underlying power is not, how- 
ever, the real sovereign in the organized State, and is not to 
be confused with the reigning ruler or rulers.? It operates 


' II, J36 ! “ Sondem nur einem bestimmten Organ, einem lebendigen Wesen 
zukommen, dem dann die anderen Organe vmtergeordnet sind.” 

' “ Die Ftage ist eben wer das Oberhaupt des Staates, wer das Centrum in den 
Funktionen des Staates ist, und da kann man doch aiebt antworten, der Staat.” 
—im, II, 536. 

»II, 19. 

^ RtchkpMosophU als NaiurUhre des Volks. Compare Zeitschiift fOr die 
^esammte Staatswissenschaft iSjr, VII, 219, 473, 622. 

® S. 209 : “ Sie ist die Ursache der in einem gegebeaan Zeitmomente wirklicb 
existirenden. souverSnen Gewalt, diese ihre Wirkung,” 

«/*V. 

’It is “keme im Staate als wirklicher huchste 'Wille befehlendc Person, und 
demnach mit der eigenthchen regierenden SouverSnetat nicht zu verwechseln.’i 
— Ibid., 209. See Puchta, C. F., Curstts der Institutionen, 1849 (plh ed., 1881), 
see. II, 25, -who bases the state on the “ Volksgcist.” 
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outside of legal forms, and only when regular or orderly 
change is impossible, and extra-legal action has become an 
imperative necessity. 

The tendency of the historical school was at the outset 
conservative, even reactionary, as seen in Burke, in the doc- 
trines of De Maistre and of the Germans. Experience, tra- 
dition, history were invoked to conjure away the spirit of 
revolution.^ The reaction itself, however, rested upon so 
uncertain an historical basis, that the power called in to aid 
remained to imperil those who had summoned it.® The 
very method used to refute the prevailing revolutionary the- 
ory necessarily resulted in a recognition of the forces at- 
tacked. If unconscious growth, not deliberate choice, were 
the originating power behind all political institutions, if the 
State were really a product of an unending process, extend- 
ing through many generations of men, then it could hardly 
be produced by any one individual, or even by a ruling class. 
It must be the result of the labors of a whole community, a 
people. Law, the State, sovereignty must be evolved, even 
though unconsciously, by the concurrent action of a great 
mass of individuals forming a unity, a whole ; and in so far 
the " people ” must be looked upon as the supreme power, 
or at least its source. Toward the recognition of the sover- . 
eignty of the State as a whole the full developipent of the 
theory of Savigny and Stahl ultimately tended. 

Toward the middle of the century there began a move- 
ment toward a theory of the State as an organism, not in 
the formal sense in which it was discussed by Schelling 
and his school, but in the sense in which the term 
is used in natural science. The theory of the State became 
really one of the natural sciences (^Naturlehre). The or- 
ganic idea was in the air; history was organically discussed, 

* De Maistre denounced Rousseau as “ the mortal enemy of experience.” 

• On the influence exerted by the German writers, see Trextschkt, IV, 7 , 
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the representative system, it was thought, must be organically 
regulated, the relation between the governmental powers 
must be organic, the relations between ruler and ruled, the 
theory of sovereignty itself, must be treated by the natural- 
science method.' Moreover, somewhat the same forces, so- 
cial, economic and political, which in France culminated in 
the Revolution of 1848, were operating in Germany to bring 
about the recognition of the sovereignty of the people in a 
new and different form.® The natural-science method of the 
time and the democratic political tendencies were combined 
in the theory which held to the sovereignty of the organic 
State. 

Prominent among the leaders of this movement was J. C. 
Bluntschli, with his Psychological Studies on the State and 
the ' Church, 1844, and the General Theory of the State, 
1852.3 The State, Bluntschli asserts, is an organism, “ the 
organization of the State is the image of human organism.” + 
jfe even progresses so far in the analysis as to be able to 
assert with confidence that the "State and the Church to* 
gether constitute the organism of humanity, but each in a 
different manner; the State representing masculinity, the 

1 Cf. Moil, GeschichU u. Liter atur ; Heinrich Leo, Studien und Simen m 
ewer N atur lehr e des Staates, 1833; Franz, K., Vorsehule der Rhynologie der 
Staaten, 1857. 

' French Constitution of 1849, Art. I. ; “La souveraineti reside dans 1’ universal- 
ite des citoyens franeais.” H. v. Gagern, in his inaugural address as President of 
theNational Convention in Frankfort in 1848, said : “Unser Beruf und unsere Volh 
macht liegen in der SouverdnetSlt unserer Nation,” though the sovereign nation 
might have reference to a strong union of the German States rather than to the 
French conception of the politically organized people, contrasted with the gov- 
ernment. 

' Psychologische Studten Uier Stoat undKwche. Allgemeine Staatslehre. Here, 
6th ed,, ’86. See also his earlier work. Has Volk -und der Sowveraw, 1831 (Jtnr 
Gehildete.') 

‘ Psyehologtsehe Studien, 22. 
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Church femininity.” * Part VI, of the Studies contains a de- 
scription of the sixteen fundamental organs of the body 
politic, in which the analogy of the human body is carried 
out to limits that are absurd, if not worse.* Later, the 
organic character of the State is defended in terms a little 
less enthusiastic than those first used. The State, Bluntschli 
maintains, is an organism, though not a natural growth 
merely, but in a higher sense a moral and spiritual organism. 
He enumerates three marks of an organism which he holds 
are also to be found in the State, namely: the union of 
material elements and vital forces ; the possession within the 
whole of special organs performing various functions; the 
growth from within outwards.3 In these respects, says 
Bluntschli, “the organic nature of the State is apparent.” 

The State is, moreover, a person, in the sense of public 
law, that is, it can “ acquire, create and possess rights,” but 
only in the later stages of development is this personality 
fully recognized. In earlier times the prince or the head of 
the State alone is a person. Bluntschli regards the organic 
nature and personality of the State as not at all unreal or 
artificial, but as actual and real ; thus he departs from the 
traditional doctrine of the Naturrecht school.^ 

1 Ibid., 39 : “ Staat und Kirche bilden beide dem Organismus der Menschbeit 
nach, aber wiederum in verschiedener Art und Richtung, der Staat die Mannheit, 
die Kirche die Weibhchkeit.” 

’ Maimlicher Geist = Regiment. 

Verstand = Rath 

' GedS-chtniss + Geruch = Inneres -|- Aeusseres. 

Sptache ~ Herrscher. 

See tables, 226-28. See Bluntschli’s own statement as to bow the work was re- 
ceived . — AUgemetne Staatslehm, I. 

^ AUgemeine Staatslekre, Ox Auflage, 1886, erster Theil, tSff: “Der Staat ist 
keineswegs ein lebloses Instrument, nicht eine tote Masohine sondern ein leben- 
diges und daher organisches Wesen.” 

* Ibid., 23 : “ Person, im reehtlichen Smne, ist ein Wesen, dem wir einen Recht- 
WiUen zuschreiben, welches Rechte erwerben, schaffen, haben kann.” 

* But the state is “ kein Naturgeschopf, und daher nicht ein naturlicher Organ- 
ismus.” — Ibid., p. 18. 
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Under this conception, then, to whom belongs the sov- 
ereignty? Bluntschli expressly denies the sovereignty of the 
people {Voiks-souverdnetat), the sovereignty of the nation 
{National-souveranetat), the sovereignty of right or justice, 
and that of the monarch alone. The true sovereign is, he 
holds, “the State as a person.”^ Sovereignty is not some- 
thing before, or outside, or above the State; it is the 
power and majesty of the State itself. It is the right of the 
whole ; and, as certainly as the whole is stronger than any 
of its parts, so certainly the sovereignty of the whole State is 
superior to the sovereignty of any member of the State.”® 
It is even admitted that, “ if party disputes had not intro- 
duced confusion," the sovereignty of the State might be 
called the sovereignty of the “people,” understanding by 
people “the politically organized whole." 3 Bluntschli does 
not, however, attempt to deny tire sovereignty of the monarch 
as the head of the political organism. This he freely con- 
cedes, but as already indicated, places the whole organism 
above any of its parts and therefore the State above even its 
most effective organ.‘‘ There can be no peace, he says, be- 
tween the sovereignty of the people and that of the Prince, 
but “ between the sovereignty of the State and of the Prince 
there is the same harmony as between the whole man and 
his head."® 

^ Fid,, 572 ! “ Inwiefern der Staat als Person ersoheint, insofern kommt ihtn 
ohne Zweifel Unabhangigkeit, hochste Ehre, Machtfullc, oberste Autorittlt, Em- 
heit, d. h. Souveranelat zu.” 

*Md., 572: “So gewiss das Ganze machtiger ist als irgend ein Theil des 
Ganzen, so gewiss ist auch die Sonveranetat des ganzen Staates, der Souveranetat 
eines einzelnen Glieds im Staate Uberlegea.” “ im. 

*Iiid., S75! “Ausser dieser dem ganzen Staats-oder Volkskiirper selbst in- 
wohnenden Souveranetat gibt es aber noch innerbalb des Staates eine Souver- 
anetat des obersten Gliedcs des Hauples, die Regenten-oder, da sie in der 
Monarohie am klarsten hervortritt, die Edrstensouveranetat." See also 583-85. 

’‘Ibid., 576; “Die namlicbe Hannonie wie zwischen dem ganzen Menachen 
und seinem Kopf.” 
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By Bluntschli then the organic character of the State was 
emphasized in the meaning of natural science, though with- 
out neglecting the “ spiritual ” elements in the body politic. 
Nor was the personal nature of the State neglected. Yet on 
the whole, the impression left is that of the State as an organ- 
ism like those whose existence natural science considers. 
The recognition of the sovereignty of the State was really 
won by an approach from another direction, that of juristic 
personality, rather than organic nature.* 

On the other hand, the personality of the State and its 
claim to sovereignty were not left in undisputed possession 
of the field. As already seen, the great champion of the 
patrimonial theory, von Haller, refused to raise the State 
above the grade of a private society, in respect to either its 
essential nature or its purpose.® A similar doctrine was de- 
fended by Romeo Maurenbrecher, who argued the patri- 
monial cause with some ingenuity .3 He denied that the State 

* Compare an expounder of Krause, Ahrens, Das Naturrecht, oder die 
Rechtsphilosophie (ateAufl., 1846-50); Coursde drott naturel, 1837,!, 199: "Die 
Lebenskraft der SouverknetSt liegt m der Nation als Gesammipersanlichkeit, 
gestaltet sich aber in besonderen Organen, bleibt jedoch die Macht,” In 
Cours dt droii naturel, II, 363, he defends the sovereignty of the nation in the 
organic sense. Cf. Frobel, J., System der Sonalen Pohtik, ate Aufl., 1847, II, a: 
“Der Staat ist die souverane Gesellschaft,” and Ibid., p. 7: “Staat und Demo- 
kratie smd also gleiobbedeutende Begriffe.” See also Schdffle, A., Bau und 
Leben des soclalen Kbrpers, 1,663-71; Rohmer, Th.., Lehre von den 

pohHschen Parieun, 1846; Deutschland's Beruf in der Gegemeart und Zukunft, 
1841. 

'•* Karl VollgrafE, Die Systems der prakttschen Politik, 1828-29, declares that 
the GermaniC'-Slavic peoples have lost the characteristics necessary to con- 
stitute them into a state (III, 76) : “um erne souverine Nation wie Athener und 
Romer zu sein, muss man erst sitthch ein Staatsvolk, eine morahsohe Person sein, 
einen sittlichen Wiilen haben. Hier ist es die sittliche Staatsfahigkeit, -welche 
souveran macht. Da aber diese Fahigkeit alien modemen Volkera abgeht, so smd 
sie auch nicht souvethn.” Cf, III, 80. He suggests the substitution of “Stat" 
for Staai. See sec. 160. 

^ Dte deutsehen regierenden EHrsten und die Sowieranetiit, 1879; CrundsAtxt 
des deutsehen Staatsrechts, 1837. 
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could possess a “ moral petsonalily,” but admitted that it 
might have a “ juristic personality,” though in this case the 
capacity would be limited to private rights onlyd Yet even 
though he deciares that sovereignty is something objective, 
something one may acquire, possess, lose, though he de- 
clares that it is, especially in German public law, a “ pure 
personal right of the ruler,”* the influence of the new theory 
is apparent. He concedes that the monarch is an organic 
member 3 of the community, and in no way a being outside 
the State, or over it, or under it, or by the side of it, but 
by this concession. The real cause of contention is prac- 
tically removed, and the patrimonial principle is given up. 
Maurenbrecher declares : “ I hold the ruler bound to a con- 
stitutional exercise of the governing power, while I hold 
that he is the owner of the latter {i. e., the governing power) 
as much as do those who concede the sovereignty, substanti- 
ally to the State, but the exercise of it to the monarch as 
his private right.” The distance between the theory of 


'^Hie d. ng, Fitnten, 285. Gnmds/itze, sec. 58; “The people without the 
luleis forms no unity.” He speaks of rights of the State as “ those which the 
monarch possesses and acquires not for himself alone, but for himself and for the 
sum of all other members of the State in common,” as domains and other State 
property {Die d. r.F., 184) ; to be distinguished from the rights of the “ people,” 
which are held against the crown, 

^''Etwas gegenstdndliches das man besitzen, erwerben und vetlieren kann. 
Insbesondere fasst das deutsche Staatsrecht als das Privatrecht Hires Inhabers 
auf. . , Sie ist und bleibt vielmehi das reine personelle Recht des Regenlen, s. g. 
]us prwatissimum.” — GrutidsStze, sec. 145. 

^ Die d.r.F,, l8i: “Nach dem patnmonialen Princip der Monarch nur im 
Staat steht, also seine Stellung nicht zum Staate, sondern inneihalb des Staates 
hat, er selbst ist ein arganuches died des Gamen,” 

* Die d, r. Filrsten, 176, Maurenbrecher argues for the sovereignty of the 
ruler from Article 57 of the Vienna Schluss Acte: “Since the German Union con- 
sists of sovereign rulers, the whole power of the state (Staatsgewalt) must in con- 
sequence of’ the principles herein contained, remain united in the head of the 
state.” See p. 81 ff. 
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popular sovereignty and that of patrimonial is being rapidly 
reduced, but is not yet completely covered.' 

On other than patrimonial principles the sovereignty of 
the State is denied by another group of thinkers. Here the 
Hegelian distinction between internal and external sov- 
ereignty appears, as also that between the power of the 
State in the abstract and in the concrete. It is admitted at 
the outset that the State possesses a personality, and that as 
one among many States it may rightly be regarded as sov- 
ereign; that is to say in international law it is to be re- 
garded as independent and self-sufficient, a sovereign com- 
munity.“ But waiving the question of international relations, 
the proposition that the State is sovereign cannot be con- 
ceded.3 France might be termed a sovereign power in re- 
spect to England or Russia, but not in the public law of 
that State taken by itself. The essence of the State, consid- 
ered apart from other States, is the relation between the 
ruler and the ruled. There must be those who govern and 


^ It is admitted that the people (Volk) are the real holders of the supreme power 
in a Republic. See 45,' Grundsdlze. Compare Thilo, Die VolkssouverSneidi 
in Hirer wahren Gestalt (1833). There are two w'llls m the state, the monarch’s 
will (Furstenwille) and the people’s will (Volkswille). The mingling of these 
two wills is the state-will (Staatswille). — Ihd., p. 156. 

“Zoepfl, Grundsahe des gepteinen Deuischen Staatsrechts, Sthed., 1S63, 1 , 98. 
Sylvester Jordan, Versuche ttber allgemeines Staatsrecht, 1828, calls the indepen- 
dence of a state from all otheis its sovereignty (234), the power of the ruler, 
Staatsgewalt or Machtvollkommenheit. “ The sovereignty of the state belongs 
to the ruler and the people together, since both in the eye of international law 
constitute only one unity, only one moral person” (237). Weiss, K. E., System 
des detitschen Staatsrechts, 1843, 453, distinguishes between Volk in international 
and national sense. Cf. F. A. Schilling, Lehrluch des Naturrechts, 1850-63, Ft. 
II, 56 ff. • Sovereignty of state is correct only " fur die Verhaltnisse eines Staats 
nach aussen hm.” 

* The question of sovereignty from the international side will be discussed in the 
later chapters on the theories of sovereignty which grew up out of the controversy 
over the nature of the ” federal state.” .So far as possible the present chapter is 
confined to the internal side of sovereignty. 
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those who are governed, those who command and ihos 
who obey. Without this condition and these classes, th 
State would be impossible. The supreme power, therefore 
belongs not to the ruler and the ruled, but to the individtia 
or class whose function it is to command. The ruler is sov 
ereign, not those who are ruled. “Sovereignty” {Staats 
gewalf), says Zoepfl, is, objectively considered, the sum o 
the governmental rights, or regalia belonging to the ruler, a 
such; subjectively, .... it appears as the condition ii 
which one possesses the right to rule in a definite territory 
and consequently as the light of the ruler in the sense ii 
which every possession over which no higher can be con 
ceived, operates as a right. In this latter relation the powe 
of the State {Staatsgewalt) is called preferably, sovereignty 
suprema potestas.”' As the right to rule, then, sovereignty 
belongs, not to those who are to obey, but to the govern 
mental, the ruling, power. Sovereignty is, in other words 
regarded as a force, not of the State, and therefore to be at 
tributed to the State as a whole, but as a force or relation h 
the State, and hence the attribute of the ruling power" in thi 
State. Prussia, for example, might be sovereign in respec 
to England and France, but internally, not the State, Prus 
sia, but the ruling power, the king, is sovereign. In thi 
ruler alone the idea of government, command, authority 
which is inherent in the idea of a political society, finds con- 
Crete form, Aside from him, there is no bearer or holder o 

* GrundsUtie, I, 83, 

’ GrundsSlit, 1 , 98. Schleiennacher, F., [Hie Lehre vom Staate, Werke, III, 8 
Ueber dxt Begriffe der venchUdenen Siaatsfoi men, 1S14), emphasized the re 
lation betrrean ruler and ruled as the essence of the state. CJC p. 21 : “Staat is 
wo Gegensatz von Obrigkeit und Unterthan 1st.” Ibid., p. 13 : The state ii 
really neither the ruler nor the ruled, but the relahon between them. At th( 
same time he treats the state as a “Naturerzeugniss, and proposes to con 
sider it as an organism. — lUd., p. 2. 
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the supreme power.^ Against him, the State has no other 
organ through which to act," With this later school, the 
theory of the sovereignty of the State seemed deficient in 
that it ascribed a share in the sovereign power to that part of 
the State which must necessarily be ruled. The existence of 
a State, it was argued, implied the existence of a ruling class 
and a ruled class. Now only the rulers, the governors, can 
properly be regarded as bearers of the supreme power, for 
to say that the governed share in the sovereignty would be 
manifestly contradictory. One cannot rule and be ruled, 
cannot be both sovereign and subject.^ Therefore, the 
State, which includes both governor and governed, cannot 
be made the holder of the sovereignty; but this must be at- 
tributed to a particular part of it, namely, that which rules or 
'governs.-f 

Attention has been called to the sovereignty of the State 


1 “ Der Staatsherrscher ist also das Subjekt in welchem der in der Staaisgewalt 
liegende Gedanke der Hetrschaft personificirt, d. h., Susserheh erkennbar nnd 
handlungsfahig dargestellt wird.” — Zoapfl, Grundsdtee, I, 97. 

‘‘Ibid. Zeepfl declaies (I, 108) that “between the so-called rights of the 
State and the rights of the state ruler there is never any essential difference.” 
Compare Jordan, Allgemeines Staatsrecht, 235 . “ In staatsrechtlicher Hinsicht 
— der Regent (summus imperius, rex) SouverSn genannt wird,” The peo- 
ple are only the supports (Stutze) of the sovereignty — Ihd., 237. Stahl, loc. 
at. Cf, Das monarchische Prtnap., 1845; Schmitthenner, Crundlinim, 268, 

’ This, was, however, precisely the proposition upon which Rousseau’s syst^in 
rested, “ Chaque individu, contractant pour ainsi dire avec lui mfime, se trouve 
engage, sous un double rapport; savoir, comme membre du souverain envers les 
particuliers, et coimne membre de I’dtat envers le souverain.” — Ibtd., I, 7. 

‘See Zeepfl, loc. HI. Compare Weiss, K. E., System des deutschen Staatsr edits, 
1843, 455, flii; Schilling, F. A„ Lehrbuch,!!, 192. The soveieignty cannot be- 
long to the state, but may fall to a monarch, an aristocracy, or a democracy.' — 
Ibid., II, 59. Compare the mote recent argument by Max Seydel, Grundzuge 
nne? it'.l^emanrn ^taatsld.ie, 1873 4. ITc denies that the stale is eithci organ- 
ism 01 peiaoi..’.U'.j. “.Staatuiul llcrisohc. ^ird =0 zweicrlci vie i igent’.iim und 
Clgeiilh imcr” The will of the giviinoi is a will i, 7 .er iho -tato, iiol u/the 
state, '-ee also Bornhal , j'l fu\-i.d,e. Slaatsmbt, T, O3 fl 
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as developed first out of the philosophy of Schelling and 
his school, and second from the natural-science point 
of view assumed by Bluntschli.' It now remains to show 
the development of the theory of State sovereignty from 
the side of the more strictly juristic personality of the 
State. It is perhaps needless to say that the various view 
points were not always so clearly distinguished as in even 
the rough classification here given. 

Not until the ideas of the organic and personal nature of 
the State were somewhat sharpened and the field limited to 
that of juristic usage was the conception of the State as 
sovereign able to make wide conquests. 

The nature of legal or juristic personality, that is, the ca- 
pacity to bear legal rights and duties, has been, during the 
present century, the subject of an animated discussion among 
German jurists. Two great parties have long divided the 
authorities on jurisprudence in general, the so-called Ro- 
manists and the Germans;” one following closely the paths 
marked out in the Roman law, the other emphasizing the im- 
portance and value of the elements contained in the native 
law of the German States The Roman school, the first to 

' In addition to the hteratme already cited the following works are of service : 
Otto Giiiike, Johannes AlUiusius, for the earlier period (to 1800); Das deutsche 
Genessenschaftsrecht, 3 vols., 63-81, Die Genossenschaftsrechtheorie, 18S75 
Deutsches Prvoairecht, 1 , 1895; J. K. Bluntschli, Die neueren Rechtsschulen der 
deutschen Juristen, 1839; H. Preuss in Arcktv fUr Offentliches Recht, II., on Die 
Personlichheit des Staates-, also, Gemeinde, Staat, Retch, Bernatzik, 

SUidien itbir den Begriff der jwrishchen Personlichheit der Behorden insleson- 
dere, 1890, in Archw fur offentliches Recht, V.; Zitelmann, Krnst, Begriff und 
JYesen der sogenannten juristichen Persemen, 1873; Krieken, A. T, v., Uber die 
sogennante orgamsche Staatstheorie, 1873. Rehm, H., Allgemeine Staatslehre, 
1899; Jellinek, G., .Snr*/« der subjehtiven offentlichen Rechte, 1892; Jos. Held, 
Staat und Gesellschaft, ’6l-’65. 

* Of. Bluntschli, Die neueren Rechtschulen, especially ch. vi, Der Sirett der 
deutschen und der romanisireuden Sehule-, Bierling, Zur Kritik der juristichen 
Grundbegriffe. 
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feel the inspiration of the historical method, filled with dis- 
trust of the speculative spirit as exemplified in the results 
reached by the Naturrecht-theorists, refused to recognize the 
real and actual personality of the State. But the historic 
method did not lead to the exclusive acceptation of any one 
system of law, however well adapted to the needs of the peo- 
ple for whom and by whom framed. Attention was conse- 
quently turned to the development of the native, as well as 
the adopted, principles of law. Thus arose the German 
school. In general, this party, resting upon the earlier Ger- 
man notions, declared in favor of the real personality of the 
'corporation, and against the "personification" theory. The 
discussion was in great part confined to the field of private 
law, but in so far as it involved the concepts of public law 
must be here noticed. 

What then, was the Roman idea of juristic personality, es- 
pecially that attributed to the State? Among the Romans, 
the State, as a whole, never appeared as a distinct person- 
ality, but was always the sum of the Roman citizens (pop- 
ulus Romanus) en masse or later the emperor. Such it was 
originally, and such the concept continued to be.* It was 
only in the later period that the fiscus, the ti'easury of the 
State, was personified, and became a subject of legal rights 
and duties.® The State was a person, as the Roman con- 
ceived it, but with a two-fold limitation — ^first, that it became 
such only by virtue of a fiction ; secondly, that its le^al per- 
sonality was limited to those cases involving the property 
relations of the community as a whole. s This fiction theory 

* This IS the position taken by Gierke in his Das deutscht Genossemchaflsrtcht, 
in. 43- 

“ Gierke holds that “ persona” was never applied to the state. 

“ The people had first the serarivun; later, the Senate the Krarinm, and the Prin- 
ceps the fiscus; later the two were blended in the fiscus, which was, however, 
distinct from the private property of the ruler (res privata Trincipis). Savigny, 
II, sec. 88. 
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survived in that of the naturahright school, and the “ fiscus ” 
was always a troublesome factor in the public law of the 
monarchical State. 

It was this Roman form of personification theory which was 
held by the great leader of the historical school, Savigny. 
There are two classes of persons, he declared, the natural and 
the artificial; the natural person, and the only natural person, 
is the individual man ; the artificial person is something out- 
side of the individual, but possessing the capacity to hold 
legal rights and duties." The artificial person might be a 
"foundation,” a corporation, a community, a city, a State, 
"The greatest and most important of all juristic persons, 
says Savigny, "is the fiscus, that is, the State itself, conceived 
as the subject of private law relations.”’ To the State there 
is accorded then only a fictitious personality, of a different 
grade from that which is recognized as belonging to the 
endowment or corporation. 

Savigny was followed by Puchta,^ Brinz,+ Windscheid,® 
who defended the same proposition as to the real or actual 


^Sj's/im d. h. rdmUckm Rechts, H, 60: “Ich gebrauche dafur lediglich den 
Namen der juristichen Person (welcher dann die naturhche Person, das heisst det 
einzelne Mensch entgegengesetzt ist),vimau3ZHdrucken dass sie nur durch juris- 
tischen Zwick ein Dasein als Person hat.” — Sec. 85. Savigny objects to the use 
of the term “ moral person” in this connection. 

’ System, II, sec. 86. 

® See Zttelmann, he. cit.; Puchta, Vorlesungen, 1847, T, sec. 

* Brinz, Lehrbuch der Pandekten (Here ate Auf., 1873), I, sec. 60. 

’ Windscbeid, B., Ijhrbuch des Pandektenrechls, 1862 fhere 7th ed., 1891), sec. 
57 : “ Die s. g. juristischen Personen sind petsdnlich gedachte Nichtpersonen; dass 
sie als Personen gedacht werden, beruht auf ^em der Menschennatur inwohnen- 
den Zuge.” Bdhlau, Hugo, Rechlssubjekt utia Personenrelle, 1, 1 872, 22, holds that 
“ not juristic,” or “ fictitious” but the role a person (Pcrsoncnrolle) , is the correct 
contrast to the so-called physical person, that is the person absolutely.” Mohl, 
R., Eneyklopadie (ate Aufl.), 71, denominates the state an organism, but not in 
the sense of natural science, Cf. p. 41 : "Die Verglcichung des Staats und seiner 
Anstalten aber mit dem Organismus des menschlichen iCdrpers und semen 
Bestandtheilen ist eine blosse Spielerei.” 
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existence of the juristic person. Much of the controversy 
had a bearing upon private law only, but its influence was 
soon felt in the field of public law as well. If the State were 
only an artificial personality, then the tendency was as in the 
preceding century and centuries, toward the recognition of 
the king or the government as the real and visible i-epresent- 
ative of something in itself invisible, and unreal."^ The 
earliest and the most successful defenders of the sovereignty 
of the State were those who regarded it as a real and natural 
existence, not as a purely artificial construction of jurispru- 
dence. 

it is now in order to follow the development of the new 
theory of the real juristic personality and with it the 
sovereignty of the State. The proposition, that the State is 
a juristic person, a real person and a sovereign person, was 
early defended by Karl G6schel,“ of the religious reactionary 
school Cl 835). The State has juristic personality, he main- 
tains, in that it has a will, enabling it to become, as a whole, 
the bearer of rights and duties.? The State, the juristic 
person, is also sovereign, though it is pointed out, using the 
organic analogy, that no one member is either wholly subject 

?Tie controversy was long, and involved a great variety of problems. It is re- 
ferred to here only so far as necessary to show the nature of the forces operating 
to develop the various theories of sovereignty. 

’ Zerstreuti Blatter, Band II, Pohtische Glossen. Gierke, O,, (renossensehafts- 
recM, refers to B. I, but not to B. II, which states the idea much more strongly, 
and moreover strikingly supports Gierke's own fundamental theory. “ AIs 
integrirender Kiirper ist der Staat so wenig ein unwirklicber Begriff oder Phantom 
dass er vielmehr uberall seine Realilht beweist. Jedes Blatt in der Geichlchte 
handelt von Staaten als lebendigen, vielgegliederten Einheten.” — JM, 1 14. 

* “ Dem Staate Uommt die juristbohe Personlichkeit so gewiss zu, als seine 
Glieder, den in ihrem Kreise geltenden und von da aus auf das Ganze einwirken- 
den Willen unbeschadet, zugleich ein 'Witte verbindet, der mehr und mehr alien 
eigen wird, ‘quasi contraxissent’; erst dufch diese Einheit wird die Vielheit zur 
Totalitiit, welcher Reohte und Pflichten zukommen." — litl., II, 1 14. In B. I, the 
State is termed a “ moral person.” 
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or wholly sovereign, as no part of an organism is always a 
merely passive subject, but both acts and is acted upon. 
Personality, he says, consists essentially in active and passive 
exercise of will, in right as well as in obligation. The State, 
therefore, the organism, the person, has sovereignty over the 
body, as the head is sovereign over the body but as the head 
is not the whole body, but only its chief organ," so the 
State is only the highest of organs. 

The juristic idea was again advanced by E. Albrecht 
(1837), in a review of Maurenbrecher, the defender of the 
patrimonial theory .= He exalted the State as an institution 
“ which stands above the individual, which has a purpose in no 
way merely the sum of the individual interests of the ruler and 
the subjects, but which constitutes a higher common interest.”^ 
In so far, then, as there exist these higher interests to which 
no individual person can lay claim, in so far must we here 
attribute to the State itself a personality, in the juristic 
sense. A distinct exposition of the new doctrine was first 
made by Beseler in the Syste^n of German Common-private 
Law, 1847.® By person is now understood “whatever is a 
subject of rights.® First among these rights is the time- 
honored privilege of holding property, long accorded to the 
State, but it is by no means limited now to this narrow 
field. Pre-eminent among juristic persons formerly termed 
moral or mystical persons is the State, “which brings 
together the people in an organized unity.” ? This he holds 

" Gdschel, op, eti., II, 121. 

" GSUingsche gelehrte Ameigen, II { 1837) . » md., 1492. 

‘ IHd..- “ Die Pers6nlichkeit, die in diesem Gebiet herrscht, handelt, Rechte 
hat, dem Staate »elb«t zuzuschreiben, dieaeta dahet als juristische Pewon zu 
denken.” But the right of the monarch to exercise the power of the State is his 
private right (1513). 

® System des gemeinen deutschen Pnvafrechts, 1847. See also Volksrecht tend 
yuristenriehii, 1843; Erhenvertrage, 1S35. 

* Ibid., sec. 56. '' Rnd., sec. e6. 
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is particularly clear from the side of international relations, 
but is also true when viewed from that of purely internal 
affairs. 

The juristic idea failed, however, to make rapid progress, 
until the constitutional changes after 1848 had made evident 
the necessity for a new interpretation of sovereignty in its 
relation to monarchy. Most influential in determining the 
new course of the theory was C. F. von Gerber."' While it 
may be true, he says, that the State is an organism," as 
jurist, one is primarily concerned with its legal character 
and status. Considered from this point of view, the State 
appears to him as “ the highest juristic personality which 
the legal order knows ; its capacity to will has the richest 
equipment which the law (Rechi) can give. The power of 
the State to will is the power to rule ; it is called sovereignty 
(^Staaisgewalf).” 3 The personality of the State, it is argued, 
is a presumption necessary to any theory of public law; 
without it no scientific system is possible.* This will of the 
State is, moreover, not a fiction, but something existing in 
and for itself, a true reality. Again, it is not a mere ab- 
straction, having no existence except in so far as embodied 
in a monarch or ruler, but is to be found in the whole “con- 
stitution of the State with all its institutions.” « The State 

^ CrundgU^e eines Systems des deutschen Staatsrechis, 1865. Compare the 
earlier work Ueber Sffeniliches Recht, 1852. 

^ “ D. h. eine Ghederung, welche jedem Theile seine eigenthiimliche Stellung 
zur Mitwirkung fur den Gesammtzweck anweist.” — ^Beilage I to 2te Auflage, 1869 
See also Beilage II, Die Persontichkeit des Staates. 

“ “ Die hdchste rechtliche Personlichteit welche die Rechtsordung kennt; ihre 
Willensfahigkeit hat die reichste Ansatattung erfahren, welche das Recht za gehen 
vermag. Die Willensmacht des Staates ist die Macht zu herrschen, sie heisst 
Staatsgewalt.”— /^rV., sec. i. 

Ibid,, sec. I, 2. 

* Sec. 7 ; “ Sie ist attch nicht Moss eine geislige Suhstanz welche auf die 
Entschlu'sse des Monarchen bestimmend einwirkt, sondern die ganze Staatsver- 
fassung mit alien ihren Institutionen ist daranf berechnet.” 
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itself is declared to be the sovereign. The monarch has the 
right to represent the community, to exercise its political 
power, but does not, as Maurenbrecher maintained, consti- 
tute the State nor possess its full power — the sovereignty. 
Accepting neither the claim that the monarch is merely an 
officer, nor the proposition that the supreme power is his 
personal, private right, Gerber maintains that in monarchy 
is incorporated the supreme power of the State, but that the 
king holds this authority only as an organ of the State.^ 
The will of the ruler has force only so long as he remains 
within the limits set by the constitution.® 

The classic presentation, however, of the theory of the 
sovereignty of the State, conceived as an organism, and as a 
really existing juristic person, has been made by Otto 
Gierke. The works in which his theory has been developed 
"are" the historical treatise on The German Association Law 
1868-81 ; The Fundamental Concepts of Public Law, 1874; 
The Theory of Association Law, 1 887.3 The problem was ap- 
proached by Gierke from the side of the German, rather 
than the Roman legal ideas. In an elaborate investigation 


' "Das Monarchenrecht ist hiernach ein Recht der Organschaft ftir den Staat." 
— Ibid., aeo. 7. “ Es setzt die Existenz des Staates voraus, hat in ihm seine 
Statte." Cf., also sec. 25. Gerber says m sec. 28: “the territorial-ruler (Land- 
esherr) has exchanged his former position as a bearer of rights (Reohlssubject) 
outside the people (Volk) for the position of the highest organ of will (Willens- 
organ) in it (the people).” See Gerber’s use of the term Sovereignty as an at- 
tribute of the whole state power (Staatsgewalt). — Ihd., sec. 7. 

See Joseph Held, Systeme des Verfnssmgsreefits der monarchischen Slaaten 
Deutschlands mit besonderer RuckstdU auf den Conslilutionalismus, 1856. Staat 
und Geselhchafl, 3 vols., i86i-’65, with extended observations and elaborate 
bibliography on sovereignty. See esp. B. I, II, 512, 516, 521, 535. 

deutsche Genossenschaflst echt, 3 vols., r868, 73,81; Hie Grundbegrige des 
Staatsrechts und die neuesien StaaisrecktsOieorien; in the Zeitschrift fltr die 
gesammte Staatswissenschaft, XXX, 1874; Du Gemssenschaftstheoru und die 
deutsche Rechtssprechung, 1887. Compare also yehannes Althusius, and 
Deutsches Privatrecht, I. 
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of the development of the native German law of association 
or society law (Genossenschaftsrecht), he obtained a mass of 
material with which to build, and as a result of his labors, 
drew conclusions as to the nature of the State and of public 
law often directly opposed to those deduced from the body 
of the Roman Lawd His theory is based throughout upon 
the German idea of association law, combined with the 
modern theory of organic development and evolution. 

Gierke lays down as a fundamental proposition the histor- 
ically established fact that “ man everywhere and at all times 
has borne a double character, that of an individual as such 
and that of a member of a community (^Gattungsverband) 
This fundamental social fact the Romans overlooked in their 
theory, and as they were never able to conceive of man in a 
double character, the person was consequently regarded as 
absolute and indivisible. They had the absolute State on 
the one hand, the absolute individual on the other. The 
State was unlimited in the field of public law, the individual 
in that of private ; but there was no series of associations con- 
necting the State and the individual.^ The Romans formed 
no association of any kind, except in a fictitious sense, be- 
cause they could not think of the formation of a new person 
from a number of personalities as its constituent elements. 
Their State was not a person, differing from the sum of the 
individuals who formed it, but the mass of the Roman peo- 
ple, considered as a sum of citizens, whose total constituted 
the body politic. Their juristic persons, so-called, were 

' Compare O. B^hr, D^r Rechtstaat, 1864, 32, also 43 : " Der Staat ist der 
juristisoh entwicke'fle Begriff fur die Genossenschaft der Nation, and Staats- 
recht ist nichts anders, als eine Art des Genossenschaftsrechts.” 

“ “Der Mensch iiberall und zu alien 2 ieiten die Doppeleigenschaft an sioh trug 
ein Individuum fur sich und Glied eines Gattungsverbandes zu sein.” — Grundbe- 
griffe, 301. 

• Genossenschaftsrecht, III, 36 £f. 
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never real, but only acted in place of, played the role of, a 
person. On the other hand, the German idea of the nature 
of personality is, Gierke explains, wholly difiFerent. In con- 
trast to the Roman notion, personality is considered as, in 
the first place, not absolute, but wholly relative ; secondly, 
as capable of division; and lastly, as delegablel 

With the acceptance of this theory, comes the possibility 
of the real existence of an association as distinguished from 
the sum of its members. Its basis is no longer necessarily a 
fiction, a supposition, an hypothesis, but the result of a com- 
bination of portions, so to speak, of the personalities of its 
various members {Willensphtter ) All true “collective- 
persons” (^Gesammipersofien), it is urged, are produced in 
this way. The many really become one, not in the purely 
artificial sense of the Roman law, or of the contract theory, 
but in the sense that a new and different person has actually 
been created out of what might be called the “ social ele- 
ment” of its constituent members.' A State may contain for 
example a million citizens, yet it is not the sum of these 
million persons, but a new person formed from the social 
element, the “universal” side of the million individuals. 
The new personality is, nevertheless, as real and as actual, as 
little a fiction, as the personality of any one of its citizens. 
As Gierke says : “ The more we conceive of the organism of 
the individual socially, the more easy it becomes to explain 
the society organically,” 3 With Gierke, the State and the 
individual are not the only persons, but between them is 
a long chain of unions and associations of various kinds, 
all shaped from what we have called the social element or 

^ Gmossensehaftsrecht, II, 36-37. 

^IHd., 'll, 36-7. 

’ “ Je mehr sie den Organismus de» Individuums gesellschaftHch auffasst, um so 
leichter das gesellschaftliche Gemeinwesen organisch erklaten.” — Grundbegrife, 



47 1 ] POPULAR AND STATE SOVEREIGNTY 1 17 

material found in every individual. Thus there is the private 
corporation, the city, the commune, and “ out of this chain 
of personalities the State does not come.” '■ 

The State is distinguished from all other persons, however, 
through its possession of power in a superior degree. It is 
limited by no like power above it, and is superior to that of all 
other classes of collective persons.^ “A will corresponding 
to such power is distinguished from every other, as a sov- 
ereign will, absolutely universal, determined only through 
itself.” The essential element of the State is, then, the su- 
preme or sovereign power, the characteristic which marks it 
out from every other person, individual or collective. The 
sovereignty is, moreover, not only in the State, but it is also 
<?/ the State; the organism, the personality, as a whole is 
supreme, not any one of its members. 

This political condition and theory, Gierke points out, has 
been the result of a long and tedious development.^ At 
first the personality of the State was identified with that of 
the ruler, and the State was only latent in the king. In the 
city State and in the feudal State {Landestaat) , the idea of 
the community, as something apart from the government, first 
grew up. Out of the feudal State came the absolute State, 
as in France, in which “State” was identical with "author- 
ity” (Staatsobrigkeit) . Here was emphasized the unity of the 
State, but not its community (the " einheitlich” but not the 
“ gemeinheitlich ” side) . Finally, came the modern constitu- 
tional State {Rechtssiaat, but not the Kantian Rechtsstaat) in 
which the State appears as something outside of its govern- 

1 “Alls der Kette cier Personen tritt in alien diesen Beziehungen selbst die intensiv 
und extensiv hochste Personlichkeit, selbst der Staat nicht hieraus,” Genosstn- 
schaftsrecht, II, 41. 

“ “ Dessen Macht nach oben Wn dutch kerne ahnliche Macht beschtUnkt und 
naoh unter bin jeder ahnlichen Macht uberlegen ist.” — Grundbigriffe, 304. See 
also Genossenschaflsrecht, II, 831. * Ibid., II, ,83 1 ff. 
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ment, as something above even its highest organ. The 
monarch, says Gierke, is now not the only expression of the 
State, as in earlier times, nor is he absolute, as in the later 
period ; he has become the chief organ of the State. One 
may call this privileged position of the ruler “ monarchical 
sovereignty," but it is not to be forgotten that it is a super- 
iority, not over the State as a whole, nor against right in 
the abstract, but merely against the other limbs or members 
of the State.* 

The germ found in the theory of Grotius thus finds its full 
development in the theory of Gierke, The State has be- 
come a living reality, a juristic person in the strongest sense 
of the term, with no trace of fiction in its ancestry. More- 
over, this legal person, this organism, has become as a whole 
the bearer of the supreme power, the subjecttim commune 
of Grotius ; while the monarch is the subjecHin proprium of 
which Grotius spoke. The State is not swallowed up in the 
government, nor is the government rendered wholly subordi- 
nate, as with Rousseau, to the will of the artificially united 
people,” but there is given recognition both to the organism 
as a whole and to its special or particular organs. 

Among the many supporters of the sovereignty of the 
State, both the conception of organism and that of person 
have been frequently employed. Some have declared 
for the one, some for the other, some for both. Thus 
Fricker earnestly protested against the application of the 
idea of juristic personality to tlie State, declaring that a 
recognition of its organic character alone is amply sufficient.^ 

“ So ist dagegen nichts zu etinnern, wenii man nnr daran fcsthiill:, dass diese 
Souveriinetat (soweit sie nicht tiberhaupt bios Reprasentanz der Staalsouveranetat) 
weder dem Staat noch dem Recht, sondern lediglich den tibrigen Staatsgbedern 
gegenuber begrvindet ist,” — Grundbe^tffi, 326. 

” CJ. Gierke's criticism of Grotiiis and the -whole " Natunccht " school in 
his Johannes Althusius. 

’ Ziitschrsft fSr d. gxs. Staatsw,, t86g, 36. 
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But on the other hand, Krieken favored the recognition of 
the juristic personality of the State, and saw nothing useful 
in the conception of organism.* On the whole, it is prob- 
ably true that the idea of the State as a juristic person- 
ality appealed most strongly to the publicists, and was most 
effectual in bringing about the recognition of the sovereignty 
of the State. The community as a whole may be recognized 
as a possible or actual bearer of legal rights and duties, 
that is to say, as a juristic person, without reference to its 
organic nature, and without reference to its moral or ethical 
personality. For juristic purposes, the State is held as much 
a person as any other bearer of rights and duties. The or- 
ganic idea appears clearly, however, when it is maintained 
that this personality is real and actual, and in no sense of 
the term hypothetical or fictitious.® After all, the answer 
to the question whether the State is sovereign, as a 
juristic person, or as an organism, or whether it should be 
regarded as both, was not very clearly given. There seemed 
to be a connection between the organic and the personal 
idea, but it was more often tacitly accepted than carefully 
explained.3 

* A. T. V. Krieken, Ueber die sogenannte orgamsche StaaUtheorie, 1873, 135. 

* Into the more recent discussion over the nature of the state this discussion 
does not go. The purpose is to bring the discussion down to the point where the 
juristic personality of the state and its sovereignty are united. 

* With the supporters of the sovereignty of the State are Hermann Schulze, 
System des deutschen Siaatsr edits, 1865; Adolph Lasson, Princip und Zukimft 
des Vblkerrechis, 1871, who holds (p. 124) that “ the State is a person in full earn- 
est. It IS as much a person as any living, growing man.” “The state is not a 
fiction, but merely an abstraction, is person m general." — Ibid., 129. “The 
recognition of the state as a moral person is necessary to the overthrow of the 
theory of popular sovereignty.”— /irrf., 139. Cf, Lorenz v, Stein, Vcrwaltun^s- 
lehre, 1864, (and ed., 1869),!, 5- “Der Staat ist eine — die hochste materlelle — 
Form der Personlicblceit.” “The legislature is the will of the personality, the 
fuler its “ I ” the administration its action.” — Ibid., 1 , 9. See also Zachari’a, H. 
A., Deutsches Staats-und Bundesrecht, 1841 (3rd ed., 1865-67), I, sec. 50 : “ Grund 
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Tind Quelle det Gewalt ist und Weibt der Staat, als desseti ReprHsentant der 
Herrscher fnngirt;” “Nur das otganische Gemeinwesen selbst (die Anstalt des 
Staates) die Quelle aller offentlichen Macht sei.’' — Ibid., see 68. Cf. Grotefend> 
G. A., PoHtische SHseen, i 866 , 43: “Wenn daher der ‘ Constitutionalismus ’ 
nichts 1st, als die Anerkennung der Personlichkeit des Staates imd die Darstellung 
desselben als eines zu bestimmten Daseinszwecke organisch gefestigten Ganzen,” 
etc.; Waltz, Geo., Grundgiige, 1862. Beilage, II. Das Konigthum und die 
verfassungB-massige Ordnung, 129-152. 



CHAPTER VII 


POPULAR AND STATE SOVEREIGNTY (CONTINUED) 

It is now necessary to observe more closely the nature of 
the sovereignty, the location of which was the centre of so 
much discussion during this period. At the opening of the 
century an impetus toward a stronger conception of sover- 
eignty was given in the Rheinbund Act of 1806, which re- 
cognized the “plenitude de la souverainete " ‘ to certain 
states which had up to this time possessed only the so-called 
Landshoheit nominally at least under the sovereignty of 
the Emperor. The rights included under sovereignty were 
mentioned in the Act as legislation, supreme jurisdiction, 
police power, conscription, and the taxing power By the 
newly created states their souverainete was interpreted in the 
broadest sense of the term, externally and internally, as in- 
dicated by the almost immediate alterations made in their fun- 
damental laws. The old “ estates” were brushed aside, as in 
Bavaria, Wurtemberg, Hesse; and constitutions granted, 
as in Westphalia, 1807, and Bavaria, 1808,® The rulers also 
gave up the former feudal rights held by one in the ter- 
ritory of another, so far at least as relations of public law were 
concerned. The new sovereignty proved to be also a barrier 

^ See G. Meyer, Siaatsrechf, sec. 36. 

“ Rhein-Bund-Acte, Art. 26-27. •' Legislation, jurisdiction suprSme, haute 
police, conscription miiitaire on recmtement et iinp6t ” were the “ droits essenti- 
element inhdrens a. la souverainete.” The “mediatized” territories retained 
their “propriete patrirooniale et privet-,” and their “droits seigneuriaux et feodaux.” 
sec. 27. 

* Meyer, sec. 36. 
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against the formation of a close union between the German 
States in 18 14-15, and for some time after. 

At this point must be distinguished several uses of the term 
“ sovereignty,” the interchanging of which often led to serious 
confusion, and gave rise to not a little of the current differ- 
ence of opinion.* First, then, by sovereignty was sometimes 
understood, independence from all other states, international 
self-sufficiency, sovereignty in the meaning of international 
law. In this sense, as has already been shown, state sover- 
eignty or even popular sovereignty could be conceded with- 
out very much difficulty, and was in fact generally admitted. 
The people of France, the state as a whole, including ruler 
and ruled, was recognized as internationally sovereign. 

But by sovereignty might also be understood the whole 
power of the state, the whole force belonging to the political 
association as such, the might and power of the political 
community. This is the field upon which the early defend- 
ers of popular sovereignty had fought many a battle, and on 
which the organic theory again waged war. The politi- 
cal power of the state, they held, must be generated by the 
people as a whole, and not by any individual whose property 
the state is. 


1 Cf. KlUlier, Oefentlichts Recht dts Uutschen Bundes, 1817 (l8a6), 76; 
Schmitthennet Grundlinim, 284. The Gennans had at first no word corres- 
ponding to sovereignty. Obtrgewalt and Ijindeshoheit signified rather a position 
of superiority only; Siaatsgewalt denoted the force of the state, its whole power; 
Majfstat the dignity of the State; MetdUvoUiommenheif seemed to denote 
"plenitudo potestatis” in a somewhat absolute sense; Souveramtdt at first 
signified sometimes merely an attribute of the Staatsgewalt, but later took the 
place of the other general terms and now corresponds to the English sovereignly, 
or French someraineii,” Compare G. H. von Berg, Abhandlungen tur ErlSett- 
ertmg des rhnnischen Bundesaete, 1808 (Ersler Theil) , 286 : “ In det Freiheit von 
hdherer Gewalt und ausscrem Zwang besteht das eigenthiimliohe der Souver- 
,.!’ct it, und wo c!ie=e gcfuiulcn wird iV, der F. 1st, ci sei anch dutch die Verfassung 
noth so sclir cingcschr. iikt, walirei .-•.ouvei.r. ’’ K. F. Solni'idt, f rhrbuch des 
gemeincn deutschen 1821, acc jo, c. niparcs ihe inrerr.al:on.il iiide- 

liondcme of the slate to the n.ajeitts re'Ai., (he pivd.'iiiinani position of the gov- 
eriii'if lit wit'nn the state to the ma;eslas per ,nahs. 
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Again, sovereignty might signify neither international in- 
dependence, nor the whole power of the state, but have ref- 
erence to the relation between the ruling organ in the state 
and the other members, the relation of the king, for example, 
to the rest of the state. In this sense one spoke of the sov- 
ereignty of the ruler or the monarch in contrast to the sov- 
ereignty of the people. The underived right to hold the 
supreme place, to represent the state, to exercise the highest 
political power, was in this connection termed sovereignty. 
The king was in this sense sovereign, not because he held 
all state power, but because he held the highest place among 
the bearers of power. 

One of the most difficult problems of the time was the 
differentiation of these last two senses m which sovereignty 
was used, namely, as the whole power of the State and as 
the highest among the powers. The task was accomplished, 
however, before the constitutional position of the monarch 
could be satisfactorily explained."' 

The whole power of the State {Staatsgewalt) was as a 
rule regarded as a unit. The doctrine of the division of 
governmental powers was commonly accepted in some form 
or other, but this was not regarded as in any way equivalent 
to the creation of new and independent powers. All were 
contained in the unity of the State, which included all the 
various classes of political powers. Practically they might 
be many, but ideally they were one. The king and the 
legislature might exercise different functions, but the idea 
was not prevalent that the sovereignty was on this account 
divided between the different bearers or holders of the 
power. The essential unity of the supreme power had 
been conceded in the theory of Kant in dialectic form of 

’ The nature of the sovereignty of the state among states will not be considered 
here, as it will appear more clearly in the later discussion of the theory centering 
around the “ Federal State.” 
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major premise, minor premise and conclusion. Likewise, 
under the organic conception the respective functions could 
readily be allotted to the different organs, legislative, admin- 
istrative, judicial, without inteifering at all with the funda- 
mental organic unity of the sovereign power." 

Moreover, the power of the State was regarded as limited 
in some way or other. The sovereignty was unified, irre- 
sistible, sacred, irresponsible, but it was not left wholly 
without restraint.* The most common limitation advanced 
was that arising out of the essential nature of the State. 
The sovereignty of the State arises from the fact that it has 
duties which it must perform, and for the fulfillment of 
which supreme power is required. Beyond this, however, 
the sovereignty does not go, or should not go, must trans- 
gress its “natural” or ideal limits if it does go. Thus the 
State might be restricted to the maintenance of law among 
men in the sense of the Kantian legal-state {Rechtsstaat) ^ or 
it might be regarded, with Stahl, as an institution for the 
development of moral qualities {Sittlichkeit) , or for the 
development of all the higher qualities of human nature 
( CuUur-Staa()? 

■ If the limitation were by the purpose of the state, the field 
would accordingly be expanded or contracted as the idea of 
the state varied. The sovereign power was by no means 

"Jordan, Versuche, 76, on Kantian grounds; ZachariS, K. S., Vieraig Sueher, 
B. Ill, 89; Maurenbrecher, Grundsdtze, sec. 30 who terms it independent, irre- 
sistible, irresponsible, inappellable, infallible, sacred, eternal. Zachariti, H., 
Siaatsrtckt, I, 69, gives a lilce scries of attributes. Sec also Zoepfl, GrundsUize- 
sec. 88; Held, System, sec. 138; Mohl, EncyklapSdie (ate Aufl.), 118-19, who 
uses the terms absolute, indivisible, eternal, all-indusive. Anoillon, Ueber Sou, 
verS-netSi, 19, admits the divisibility of sovereignly, 

’ Metternich complained at the Vienna Congress that “ in recent times despotic 
tights, such as one could not demand, had been confused with the term ‘ rights 
of sovereignty,’ KlUber, Uebersicht, 1, 258. 

" Cf. Holtzendorff, Prinstipien der PolUik. 
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conceived as extending over all fields of activity at will. 
From all sides the limitation of the supreme power was 
advanced as an essential characteristic of such an authority. 
These limitations were however ideal rather than actual.' 

Again, sovereignty was declared to be a specific mark of 
the State, a necessary and indispensable attribute. There 
could be no State which was not a sovereign State. This 
idea was emphasized and reemphasized from the earlier 
years of the century down to the beginning of the strife over 
the Bundesstaat. Ancillon” said that the " essence of every 
political association consisted in the sovereignty.” Waitzs 
held that “ every true State must be a sovereign State ; ” Held + 
maintained that sovereignty denotes the specific, free, inde- 

^ Ancillon, Aphorismm, 40: the rights of the state arise out of its obligations. 
Zacharia, K. S,, Viifug Bucher, I, lai : sovereignty is the idea of the Abso- 
lute applied to human relations, but “ ein Gott imisste es sein, welcher fiber die 
Mensohen herrschte, vrenn der Staat in der Wirklichkeit mit dem Staate in der Idee 
vollkommen entsprechen soUte.” Cf. Zoepfl, 1 , 93 : “ Die naturliohen Granzen der 
Staatsgewalt sind ihre Pflichten;” Schmitthenner, Grundhnien, 287, Held, 
System, sec. 126: “Ihre natiirhche Sohranke findet sie schon darin, dass sie eine 
irdische Macht und darin dassihr Zweck kein anderer ala der des Staats ist;” 
Zacharia, H. A,, Siaatsrecht, 151; Mautenbrecher, Dte d.reg. Fursten, 175-76, vrho 
finds the limits in the "sittliche Idee;” Escher, H., Poliiik, 1S63, irS : The state 
power IS limited by the state-purpose and by individual liberty; Warnkdnig, 
Rechisphilosophte, 208 : “ Sie sind abet bei jedem Volke dutch dessen ganze Gesit- 
tung d. h. dutch seine religiosen, moralischen und rechtlichen Ueberzeugungen 
beatimmt, welche auch die Regierung theilt und nicht leicht zu verachten 
wagt indem sie das moralische Unmogliche zu woUen sich nicht unterfangen 
wird;” Gerber, Grundmge 29. “Die Staatsgewalt 1st zwar dyuamisch die 
hdohste Gewalt im Volke, aber rechtlich besteht sie nur innerhalb der Sphare 
ihrer Zweckbestimmung Oder m. a. W. nur innerhalb des Kreises ihrer recht- 
lichen Existenz steht der Staatsgewalt die hochste Macht zur Verfugung. Gierke 
throughout opposed absolute power. Cf. Das deutsche Genossenschaftsrecht, 
36; Bluntschli, Deutsches Staatsworteriuch, IX, 554 (1865). 

Ueber SouverdnetSi, 12: “Das Wesen eines jedenpolitisohen Verems besteht 
also in der Souveranetat, oder in der Erschaffuiig ernes allgemeinen Willens.” 

■* Waitz, Polittk 8. 

^System, sec. 125-26. Sovereignty is to the state what personal liberty is to 
man, sec, 125 : “ Sie bezeichnet das besondere, freie, selbstandige Wesen eisen 
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pendent essence of a State. The primary characteristic of the 
State, that which distinguished it from all other associations, 
was with Gierke the possession of sovereign power. Sov- 
ereignty, then, in this sense, of the whole force of the politi- 
cal association, was regarded as a unit, as formally absolute 
but materially limited by the purpose of the State, and as 
an essential attribute of every political society ranked as a 
State. 

What was, however, the nature of the “ monarchical” sov- 
ereignty developed during this time? It was not conceded 
in Germany that the king was an agent, a delegate, an officer 
of the people. He was still something more than this : he 
was an active independent force in the political life of the 
community, and was not willing to accept a subordinate 
position at the hands of the people, as the rulers in France 
and Belgium had done. But on the other hand he could no 
longer maintain the position held before the Revolution ; to 
hold stubbornly to this in the face of popular opinion would 
have been to lose all. The royal power must in some way 
be restricted, limited, confined within definite boundaries. 
Yet the king was not to become an agent of the people, nor 
was he to remain free to work his own will. The organic 
theory afforded an easy way of escape from these two ex- 
tremes. The king became not an agent of the people^ but 
an organ of the State conceived as a juristic person. By 
him and with him there were other organs, in particular 
the legislature, without which he could not rule, but which 
in turn could not rule without him. All were held to be 
organs in the one great and inclusive organism, the State. 
As the German phrase runs, there is “ nichts ohne und nichts 
gegen den Konig,” nothing without and nothing against the 

Staats, die lebendige staatUche, dutch keinen hSheren juriatischen Zwang be- 
hemchbare und Alies ibr Angehdrige, soweit ea ihr angehdrt, bebenschende In- 
dividualitat.” Cf. Gerbtr, GrundzOgt, 
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king. His word is not always law, but there is no law with- 
out his word. Monarchical sovereignty denotes, then, not ab- 
solute power, but superior power, the highest power. There is 
no controlling organ above the king; he is superior legally 
to all others in the State ; he is subject only to all the organs 
taken together, to the organism, of which he is himself the 
chief organ. His sovereignty is relative, not absolute. It 
is the possession of the highest, not of aU power. The com- 
plete sovereignty belongs to the supreme juristic person- 
ality, the organically founded State.^ 

In the development of this idea of monarchical sover- 
eignty, the idea of the organic nature of the State and its 
real personality was of the very greatest service ; for until the 
State was conceived as a possible bearer of the supreme 
power, it was difScult to see to whom the sovereignty could 
go, unless to the people, and that on the basis of the con- 
tract theory. 

The theory of the sovereignly of the State was thus, as it 
appears, the result of a slow progression from the Revolu- 

1 Gerber, Grundv'ige, 20 : “ Das Monarchenrecht ist hiemacb em Reoht der Ot- 
ganscbaft fur den Staat,” Gierke, Grundbegriffe, 326; Held, SysUm, sec.. 126: 
“ Er ist souveran dutch den Staat und fur den Staat, gleichwie selbst das edelste 
Organ, dooh immer nur dutch und fur den Organismus, Organ 1st.” See also, 
Staai und GeselUchaft, III, Abschnitt 24, “ VerhSltnisa der Monarchic zum Consti- 
tutionahsmus,” 920 : “ Der Souverin einer Monarchic kann daher im Staat weder 
alles, noch niobts sein.” Of popular sovereignty he says : “ Wenn besser gememt 
nur cine jedenfalls inthumliche Bezeichnung dafUr dass der Souveran nicht 
alles, die rechthche Ordnung nicht bloss Fonnales, sondern etwas von Gesamint- 
leben selbst Bestimmtes sein mtisse.” Zacharia, H. A., Staaisrecht, I, 80 ff.j 
Bluntschli, Allgemeine Sfaatslehre (6le Aud., 1886), 575; L. v. Rdnne, Das 
Staaisrecht der ySrearwAw Monarehte, 1856 (4te Aufl., l88r, I, 132, dis- 
tinguishes between sovereignty in the sense of international law and that of 
public law (" im staatsrechthchen Sinne ”). Sovereignty in a third sense as a char- 
acteristic of a person or personality denotes the legal position of that one in the 
state who appears as bearer of the force or power of the State, “ Trager der 
Staatsgewalt.” Fichte, I. H., System, (1853), II, 2, declares that the great prob- 
lem is “ eine SouveranetSt zu schafien, die dennoch beschriinkt genug 1st um 
nicht schaden zu konnen.” 
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tionary doctrine of popular sovereignty. “ People ” was not 
able to win for itself in the German States, a place equiva- 
lent to that of Nation or State ; it continued to signify the 
ruled in contrast to their ruler, and hence the doctrine that the 
people are sovereign was judged as the inversion of the nat- 
ural political order. The first stage of the advance was the 
attack on the artificial or contract theory of the State and 
the substitution of the “natural” theory, that the political 
society is a growth rather than a conscious construction. 
With this came the notion of the State as an organism and 
personality in the Hegelian sense. Then came the work of 
the historical school, and the marvelous developments of 
natural science, the legitimate fruit of which was the develop- 
ment of the idea of the State as a living organism in the 
meaning of natural science, rather than of transcendental 
idealism. Further there came, out of the study of German polit- 
ical institutions and tlie influence exerted by the constitu- 
tional changes following the revolution of 1848, the doctrine 
of the actual juristic personality of the State — the idea that 
the State might become a bearer of legal rights and duties, 
and that in no fictitious sense. As the position of the abso- 
lute monarch was no longer tenable, and the basis of the 
doctrine of popular sovereignty appeared to be destroyed, it 
was an easy step to declare the State itself the juristic per- 
son par excellence, to be the bearer of the sovereign right, 
exercised through its constitutional organs. The sove- 
reignty of the State in international law had long been 
recognized; the place of the people as the source out 
of which all political power arose, had also been con- 
ceded; it was, therefore, comparatively simple to see in 
the State, as newly conceived in the organic and personal 
sense, the real sovereign. Thus, the organic theory was 
called upon to save the monarchy from the “ people,” and 
it accomplished the task, but only to substitute for “the 
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people,” the State as a living organism, and a juristic 
person.” ^ 

' On the radical concept of sovereignty during this period see Rotteck, C. v. 
Lehrbuch des Verntinftrechts and der Staatswissenschafien, 1829 (here 1840), 
sec. 18: the sovereignty arises through a contract; sec. 25: the supreme power 
rests ideally with the commonwill (Gesammtwille), naturally ■vnlCa the majority 
of voters, artificially with the government; sec. 32 : the ideal sovereignty has 
no limita-tion except that contained in the conception of the power itself (welche 
aus ihrem Begrifte hervorgebt), sec. 33 : the natural has practically no limitation, 
the artificial may be restrained by the constitution. Welcker, K. T., Das innere 
and dussere System der firaktischen-naturlichen und romtsch-chrisihch-german. 
tschen Rechts- Staats- und Geseltgebungs-Lehre, 1, 1829, an effort to combine the 
contractual and the organic theories. The inclination here is toward the recogni- 
tion of personality to both government and “ people,” and the attribution of the 
sovereignty to the two as united under the forms of the constitution. See p, 
tgg. Above the law of the constitution stands as sovereign only God and Nature, 
204; above the form of the constitution, the government and the nation, 

Die letsten Grande von Recht, Stoat und Strafe, 1813; also various articles in the 
Rotteck-Welcker Staats Lexikon, especially on Staatsver/assung. See Struve, G., 
Grundauge der Staatswissenschaft, 1847-48, 1 , 66, loi, 105; in praise of Demoo- 
taoy,Bk. II, 280. £56 J. T. Kluher, Oeffentliches Recht des ieuischen Eundes, 1817 
(here 1826'), sec. 3 : the sovereignty rests on (he basis of consent; sec. 5 1 “ Every 
sovereignty (Staatsgewalt) has boundaries, either natural or positive (constitu- 
tional) or of both kinds.” Cfi Murhard, Fr., Die Volkssouver&netht im Gegensatx 
XU der sogennanten LegtHmtt&i, 1832. 



CHAPTER VIII 


THE AUSTINIAN THEORY 

Dipferent from the development in either France or 
Germany, was the course taken by the doctrine of sovereignty 
in England. /Here the issue of popular sovereignty had 
long before been fought out, the theory of Locke had been 
accepted, and the question was never again seriously con- 
sidered, The monarch had yielded up his pretensions to 
exclusive sovereignty, and was at best but “ King fn Parlia- 
ment,” |nd the efforts made by the monarclis in France and 
in the German States found no parallel in the English consti- 
tutional experience of the nineteenth century.^i' Practically the 
Parliament was sovereign ; the reigning house had its posi- 
tion by virtue of a Parliamentary act ; the veto power had 
not been exercised since 1707; the political vitality and 
consciousness of the State were best represented in its two 
legislative bodies. There was no individual or body of indi- 
viduals which could contend with the power of the King 
in Parliament To Parliament there was, legally speaking, 
nothing inadmissible or impossible ; from this point of view 
it was all-powerful and irresistible. There was no legal or 
constitutional limitation which could be invoked against it ; 
there was no body which could pass upon the acts of the 
Legislature ; it was the highest organ, the final interpreter 
in the sphere of politics and law. England was a centralized 
nation^l^tate with a definite body po'-ics-ing tlic supreme 
power, and exercising its power unlrammelcd by the 
restraints of constitution. The political conditions were 
>3° [484 
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therefore favorable to the development of a sharply- 
defined theory of sovereignty, stating its nature and char- 
acter in the most precise terms; and, moreover, of a 
theory framed away from and uninfluenced by the conflict 
between king and people. The new doctrine was not a de- 
fense of the crown, fas, that of Bodin, or of the people as 
with Rousseau, or yet an attempt to compromise between 
the two. jThe point of view from which the theory of 
sovereignty had generally been treated was changed and the 
problems with it. The leaders in the new movement were 
inspired by a desire to bring greater clearness and precision 
into that confused mass of English law upon which Bentham 
made such vigorous assaults. To effect the desired ends 
there was necessary a principle of legislation and a theory 
of law, and they were found in Utilitarianism in ethics and 
Positivism in jurisprudence. From this side the theory of 
sovereignty was now approached, j 

The leader in the new movement was Jeremy Bentham, 
whose ideas on this subject are best expressed in the 
Fragment on* Government, 1776. Bentham, in a violent 
and destructive criticism of Blackstone, rejects the contract 
theory of the nature of political society, and bases the whole 
structure on the foundation of Utilitarianism.* /Men submit 
to authority, it is argued, not because they have tacitly or 
expressly agreed to do so, but because they find such a course ' 
of conduct more favorable to their interest than the contrary 


* Compare William Paley, The Princifles of Moral and Pohiieal Philosophy, 
3cl ed., 1786. The religions theory here stated corresponds to the political theory 
of the Austinian school. Right signifies “no more than conformity to the will 
we go by,” — Op. ri/.,48. “All obligation is nothing more than an inducement of 
snfRcient strength and resulting in some way from the command of another,” — 
Ib%d., 52. “ As a series of appeals must be finite, there necessarily exists in every 
government a power from which the constitution has provided no appeal, and 
which power for that reason may be termed abaoiute, omnipotent, uncontrollable, 
arbitrary, despotic, and is alike in all countries.” — IHd., 448. 
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would be. It is not the fulfillment of a promise as such, but 
the tendency to follow the line leading to the greatest happi- 
ness, that produces the submission to society/ 

/The distinguishing mark of a political society Bciitham 
finds in the fact that there exists in the given community a 
ruling body and a body which is ruled. In his own words ; 
“When a number of persons (whom we may style subjects) 
are supposed to be in the habit of paying obedience to a 
person or assemblage of persons of a known and certain de- 
scription (whom we may call governor or governors), such 
persons altogether (subjects and governors) are said to be 
in a state of political society,”' The degree of obedience 
may and does in reality differ ; perfect obedience is by no 
means necessary, is in fact impossible ; but the existence of 
habitual command and obedience in some form constitutes 
the essence of the State. What then, we may ask, is the 
extent of the power which rests in the hands of the rulers. 
Has it limits of any kind ; if so, of what nature ? Legally 
speaking, declares Bentham, there is and can be no restraint 
, on the power of the sovereign. " The field of the supreme 
governor’s authority, though not infinite, must unavoidably, I 
think, unless where limited by express convention, be allowed 
to be indefinite. Nor can I see any narrower or other bounds 
to it under this constitution or any other yet freer constitu- 
tion, if there be one, than the most despotic.” “ 

Applying the principles of his favorite system, Bentham 
maintained that,jifeven if the power of the sovereign were 
theoretically limited, there could be no fixed and certain 
bounds established apart from those dictated by considera- 
tions of utility. True political liberty depends not on any 
theoretical limitation, but on a variety of circumstances, such 
as the manner in which the force of the Government is dis- 

*0/. at., 18, cb. i, ist ed. » Uid., 152, ob, iv. 
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tributed, the frequency and ease of change from governor to 
governed, the freedom of the press, the liberty of public 
association.^ / 

/Bentham’s position was, then, that the power of the gov- 
erning body, though practically capable of limitation, 
through the operation of the causes which determine the de- 
gree of obedience, was theoretically outside of any and all 
limitation or restriction whatever.® It is conceded, however, 
that there may be a certain limitation on the power of the 
sovereign “by convention,” by express agreement made by 
the governing body./ The cases which Bentham has in mind 
arc. It would seem, those arising between various States, and 
not within the limits of one State. In these instances there 
may be restrictions placed on the power of a State m other 
respects supreme ; in other words, there may be a limited 
external Otherwise, reasons Bentham, we must 

hold that there is no such thing as Government in the Ger- 
man Empire, in the Dutch Provinces, in the Swiss Cantons.^ 
/Bentham regards the sovereignty as internally unlimited from 
the formal side, practically held in check by utilitarian con- 
siderations ; externally it may be further restrained by the 
positive agreements made with other nations./ 

The successor of Bentham was John Austin, the keenest 
of English jurists since the time of Hobbes.'^ On the con- 

1 op, cii., 153 i “On the security with which malcontents may communicate their 
sentiments, concert their plans, and practice every mode of opposition short of 
actual revolt, before the executive power can be legally justified in disturbing 

“ Ibid., 135 : “To say that there is any act they cannot do, to speak of anything 
as being illegal, as being void, to speak of their exceeding their authority (what- 
ever bo the phrase) their power, their right is, however common, an abuse of lan- 
guage.” 

t'lbtd., 162 ff. 

* On the life of Austin (l 5 ' 9 C-i 859 ), see the sketch in the preface to the Lec- 
lures prepared by Sarah Austin. Compare the rdir', T , (l^i.'), 1863: 

also J. S. Mill, Dissertations, IH, 20G-74, .V-sli.' -.ludied on il-c '.on .iiC’it, esp"- 
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tinent Austin exerted no influence, and is practically un- 
known down to the present time. Even in England, his 
work was at first but little noticed, and it was only aftcr 
many years that his theories became influential in deter- 
mining the direction of English jurisprudence. The work 
in which the doctrine of Austin was embodied was the 
Lectures on Jtirisprudence, first published in 1832." His 
method was throughout logical and formal, his effort was 
constantly directed toward obtaining precision in the defini- 
tion of terms, and then rigid and unyielding deduction of 
conclusions therefrom — a method recalling in many ways 
that of the author of the Leviathan, whom Austin had occa- 
' Sion more than once to defend. The abstruseness and labo- 
riousness of his style did much to prevent a general 
acquaintance with or acceptance of Austin’s propositions.” 

As with Bentham, the philosophy of Austin is through 
and through utilitarian, and the defense of Utilitarianism 
permeates his work.’ His theory of ethics is defended with 
as much, or even with more, enthusiasm than his theory of 
politics.'* Like Bentham, he rejects the social contract, the 


daily in Germany, but seems to have been but little affected by the political theo- 
ries then current there. Of Kant’s Metaphysical Earn of Law, he says, “ A treat- 
ise darkened by a philosophy which 1 own is my aversion, but abounding 1 must 
needs admit with traces of rare sagacity.” — Op. ciU, II, 972. His judgment on the 
German theory is still better stated in I, 310. 

_ ’ References here are to the 3d edition, 1869. See also “ A Plea for the Con- 

stituhon, 1859; On the Study of Jurisprudence, 1863, 

> Lord Melbourne said, “Austin I Ob, a damned fool ! Did you ever read his 
-book on Jurisprudence.”— Dictionary of National Biography, II, 266. 

* The laws of God, if they “were not generally useful, or if they did not promote 
the general happiness of his creatures, or if their great Author were not wise and 
benevolent would not be good or worthy of praise, but devilish and worthy 
of execration.” — Op. cit., I, 179, 

‘Austin opposes the principle of the greatest happiness, to that of right or jus- 
tice in the abstract. “To a multitude of writers who have flourished and flourish 
in Germany, the following is the magnifleent, though somewhat mysterious object 



489] THE AUSTINIAN THMORy 1 35 

basis of the theories of Hobbes and Locke, and also the 
contract in the later forms given by the German philoso- 
phers : this he describes as " the German contract which 
never was made anywhere, but which is the necessary basis 
of political society and government.”’ An original cov- 
enant, even as an hypothesis, would suppose, says Austin, 
" that the society about to be formed is composed entirely 
of adult members ; that all these adult members are persons 
of the same mind and even of much sagacity and much 
judgment, and that being very sagacious and very judicious, 
they are also perfectly familiar, or are at least passably 
acquainted with political and ethical science.” “ Granted 
these facts, one might construct a “coherent fiction." 
Austin inclines to the belief that the constitution of most 
societies has not been made by a contractual process, but is 
the result of a process of growth— the work of a long series 
of authors, composing the original members and many 
generations of their followers.^ 

Austin’s general point of view is indicated in the state- 
ment made, that the “ philosophy of positive law” is con- 
cerned with “ law as it necessarily is, rather than with law as 
it ought to be ; with law as it must be, rather than with law 
as it must be if it be good;”'* that is to say, with really 
possible law rather than with ideal law. 

of political government and society, namely, the extension over the earth or over 
its human inhabitants of the empire of right or justice. It would seem that this 
right or justice is not a creature of law, that it was anterior to every law, exists in- 
dependently of every law, and is the measure and test of all law and morality. . . . 
I cannot understand it, and will not affect to explain it, merely guessing at what 
it is. ... I take it for general utility, darkly conceived and expressed. Let it be 
what it may, it doubtless is excellently good, or is superlatively fair or high (m a 
breath), is preSminently worthy of praise. For compared with the extension of its 
empire over manlcind, the mere advancement of their happiness is a mean and 
contemptible object.” — Op. cit., I, 310. 

'1,334. ’ 1,329. *1.330. 

’ I, 33. The term “ philosophy of positive law,” Austin says he has borrowed 
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The starting point in the theory of Austin is his concep- 
tion of law; this is the foundation upon which was erected 
the whole superstructure, J It is his way of looking at law 
which determines his attitude toward questions of political 
science, and particularly toward that of sovereignty. What 
, then was the Austinian notion of law? He defines a law as 
“ a command which obliges a person or persons and obliges 
generally to acts or forbearances of a class.” ^ Law is essen- 
\ tially a command given by a superior to an inferior : God 
gives laws to man as his superior; men give laws to men 
as superiors, understanding here by the term superiority, 
” might.” = In any case the essence of the law is the com- 
mand given from the superior to the inferior, and binding 
by reason of the sanction which the superior is able to 
attach to it. There are two great classes of law, the divine, 
set by God for men, and the human law.^ 

Human law is again divided into two classes, namely, 
positive_^/ij:7e/, properly so-called, and positiye morality. 
Both these classes are positive, that is to say, “ placed ” or 
“set” by a superior, as already indicated ; but in the one 
I case the superior is political, in which event the command 
1 given is a positive law proper, and in the other the superior 
is not a definite and determinate body, and the command 
given is a precept of naorality, not in the true sense a posi- 


from the Geiman jurist Hugo, .See his Lehrbueh des Naturreckts ah dner Phil- 
osDphie ties posiiwen Rechts, 1st ed., ijgS, a work which seems to have influenced 
Austin mote than any other of the continental treatises. Hugo defines the philos- 
ophy of positive law as “ Vemunft-erkenntniss aus Begriffen fiber das, was Reoht- 
sein kann und zwar hauptsSchlich uher das Privatrechtliche als fiber das 
eigentliche Juristische,” — Op. cii., 1. 

’ I, 98- “ I, 99. 

‘For a discussion of the relation between Rousseau's theory of tlie general will 
as the source of law and that of Austin, see T. H, Green, Principles of Political 
Olligatton, The current of Green’s thought is parallel to that of the German 
school 
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tive law. It is called positive morality in distinction from 
the true or divine morality; i. e., the law of Sod.' 

Of positive law there may be, according to Austin,” three 
kinds, namely the laws given by monarchs or sovereign 
bodies, as supreme political superiors; 3 those given by men 
in a state of subjection, as subordinate political superiors, 
that is to say by those persons who are high in the official 
series, but still lower than the highest ; and thirdly by sub- 
jects not acting in any official capacity but merely as private 
persons in pursuance of legal rights, as the““ laws ” given by 
a guardian to his ward.-* In accordance with this classifica- 
tion, Austin rules out altogether the greater part of the 
“ constitutional ” law of England, holding that it is not law 
at all, but, strictly speaking, must be i-egarded as "positive 
morality.” In particular is this true of the so-called “ laws ” 
goveining the relations between ruler and ruled. “ All con- 
stitutional law,” says Austin, “ is as against the sovereign in 
that predicament,” namely of being in reality not law at all, 
not positive law in the strictly defined Austinian sense, but 
merely positive raorality.s It is admitted, however, that 
much of this ethical material must be inserted in the 
“ corpus juris ” for “ reasons of convenience.” A knowledge 

* I, Lecture l. “Of the laws or rules set by men to men, some are established 
by political superiors, sovereign and subject, by exercising supreme and subordinate 
governmenti in independent nations or mdependent political societies. The ag- 
gregate of the rider’s terms established, or some aggregate forming a part of that 

aggregate, is the appropriate matter of jurisprudence, general or particular 

As contradistinguished to natural law the aggregate of the rules estab- 

lished by political superiors, is frequently styled positive: law, or law existing by 

position Rules which are not established by political superiors are also 

positive, or exist by position, if they be rules or laws, in the proper signification of 
the term.” 

” 1, 101 following. ’1,183. ' 'Ibid. 

“I, 253; also, I, 274. “I mean by the expression constitutional law, the posi- 
tive morality, or the compound of positive morality and positive law, which fixes 
the constitution or structure of the given supreme government " 
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Of it is necessary to a proper understanding of the positive 
law itself.* But logically considered, in the strict analysis 
in which Austin delighted, the territory of constitutional law 
should be given over to the realm of ethics. Constitutional 
law is not given by a superior to an inferior (for reasons 
that will later appear); it is not stated in the form of a 
command ; it is accompanied by no adequate and effective 
sanction. It fails therefore to meet the canons of require- 
ment for positive law, and must accordingly be eliminated 
from the legal category./ Law in the Austinian sense, is 
essentially the effective command of a superior. It is not at 
all a vague and general impression that something ought to 
be done, but a definite, precise order necessitating certain 
“ acts or forbearances.” Hence customary law or custom is 
also excluded from the field proper of positive lavi^or the 
reason that it lacks those qualities which constitute the 
Austinian law. Custom is not law in itself, and does not 
and cannot become law of itself, alone and unassisted. 
“ Considered as moral rules formed into positive laws,^ says 
Austin, “customary laws are established by the state.”* 
Mere custom cannot constitute a law proper; for, again 
applying the tests, it is not given by a definite superior, it is 
not stated in the form of a command, and finally it is not 
accompanied by an effective sanction.^ Custom becomes 
law, in the proper sense of the word, only when declared to 
be such by the state itself. /It is command, not custom which 
is the essential element in the existence of law./ 

^,^ith these observations on Austin’s general theory of 
Im, we enter on the consideration of ,/he doctrine of sov- 
ereignty intimately cbnnected therewith. Closely following 

773 ' “For reasons of convenience, which are paramount to logical sym- 
metry .... in strictness it belongs to positive morality or to ethics.'’ 

’ 1, 105 j see also 22-24. 

*On the significance attached to ‘‘sanction,’’ see Lecture I. 
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Bentham, he says, “ If a determinate human superior not 
in a habit of obedience fcT a lilce superior receive habitual” 
obedience from the bulk of a jjivcn society, that deteiminato 
superior is soveicign in that society, and the society (inclucl- 
mj.; tlie supeiioi) is a society political and independent." 
■J'lii' N Austin’s polilic.il 'Ocicty and soveicigu it is to be 
observed that in his theory, as ip that of Hobbes, the -ov- 
ereign is the State, although the political society, the com- 
munity, includes both sovereign or state, and subject. Th_e 
community as a whole is not to be taken for tlm sovereign, 

" It Is,” asserts Austin, " only through an ellipsis or an 
abridged foim of e.vpics'ion that the .‘mis’/}' is styled inde- 
pendent, "fc. "The pait tiuly independent i« not the society, 
but the yr.'erei^n portion of the society." Again, and moie 
e.vplicitly . "The Sl.tle i.s p«u.'illy synonymous with thejrov- 
eretgn. This is the meaning which 1 annex to the_term, 
unless I employ it expressly with a different import.” “ He 
understoocTffien, by the sovereign, a part of the society, not 
the w'-hole community itself. This was not unlike the theory 
of Hobbes and his school,(and the doctrine held by certain 
German writers, already considered,)that the king, the gov- 
ernment, the ruling bodj\ is the State. These philosophers 
had used (and were still using) the theory in defense of the 
royal power against that of the people, and the argument 
that the king is the State served them well. Austin’s ,ex- * 
elusion of a part of t he co mmunity was, however, no part of 
an argument against the people, but was a step in’ his efforT 
to seci^~ a'dgffmle~and'~detefm male' sdverergn 'power' as the' 
sole somcejp naw . 

It is now necessary to enter yet more closely into the 
consideration of the sovereignty which was the centre of 

' I, 22’j, Compare the current German theory used against the doctrine of pop 
ular sovereignty. 

“I. 249- 
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Austin’s system. Particukr jemghasis is laid upon the fol- 
lowing elements in its nature ; first the habit of obedience 
on 'Hie 'part of the subject to the superior, with this addition 
to Beritham’s' proposition,' that the superior must not be in 
a like- habit of obedience to some still higher authority. 
Again, the obedience must be rendered by the “bulk” or 
“geneiality” of the given society; and finally the obedience 
must be given to a “determinate” body. 

By a "habit” oJ_obediehceJs_ understood g:eneral and 
regulai'SuSiSssiQn-taa.recognized authority. The possibility 
of exceptions to the rule is by no means excluded, is even 
expressly recognized. Thus the presence of the allied armies 
in France for a time in 1S14-1S, or of the German army 
in 1871, even though the foreign military power received 
temporarily the obedience of the “bulk” of the community, 
did not suffice to make the invading powers sovereign in the 
political society. The obedience then given was not at all 
habitual and usual, but on the contrary it was exceptional 
and extraordinary. It had not the regularity and continuity 
necessary to constitute a habit of obedience and a sover- 
eignty in the Austinian sense. T his “_pbedienc.c „h^Sj._ 
mory ve r, a n ex tern al and an Jn.teraaL ja„,POsitive apd a 
negative si^: ppsitiyejy, the giYonstipm-jor must, to^ be .sove- 
reign, receive obedience from o^rs: negatively, obed.ience 
must hot be rendered to any_ other. Austm himself adjnits, 
howeyfehythat jaoth .of these criteria, the negative’” and. the 
posmye.jire inadequate. It is, after all, uncertain just what 
constitutes the “bulk"” of any given society; or how long 
the obedience must be continued in order to be fairly re- 
garded as habitual; or whether we are to estimate obedience 
by the number of commands executed, or by the importance 
of those acceded to.' Qualitatively and quantitatively the 
test is imperfect. There may even be, argues Austin, peoples 
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in a state of natural society, not in the habit of obedience 
to any one, as is the case with certain tribes in North Amer- 
ica/ It is necessary to conclude, therefore, that the positive 
test, that of the reception of obedience, is a fallible test. 
“ It would not enable us to determine of every political 
society whether it were political or natural,” “ that is to say 
whether a sovereign were really in existence. On the other 
hand, the negative test is also insufficient, and would not 
enable us to tell whether a political society were independent 
or subordinate. There is no nation wholly independent, no 
nation which does not at times render obedience to others ; 
no power is wholly and absolutely independent. It seems 
from Austin’s own statement, then, that habitual obedience 
can be determined at best with the greatest difficulty, and 
that it does not give an absolutely safe and sure basis upon 
which to build. It is always incomplete and uncertain. The 
political society, the sovereign, must always rest upon a 
human habit. Farther back than this Austin found it im- 
possible to penetrate. 

Giv en th e nec^sary basis of habitual.objgdis.nce, ihe. most 
striking chaTacteristic of the sovereignty, as conceived .lyr 
Auitln,”was Its definiteness and determinateness. As already 
stated," the” sovereign must” be 'a “determinate human 
superior.” What is meant by a “ determinate” body? A^tin 
^ says : “ If a body of personas be d^erminate, all the persons 


' 1, 238. 

* I, 234. Austin even goes so fat as to say that " the definition or general notion 
of independent political society is therefore, vague or uncertain.” — ^I, 235. Again ! 
“ If perfect or complete independence he of the essence of sovereign power, 
there is not, in fact, the human power to which the epithet sovereign will apply 
with propriety. Every government, let rt he ever so powerful, renders occasional 
obedience to the commands of other goverments. Every government defers fre- 
quently to those opinions and sentiments which are styled international law; and 
every government defers habitually to the opinions and sentiments of its own sub- 
jects,”— I, 24*' 
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wh o compose it .gre determined and may be indicated.” ' A 
determinate body in the sense here used may be composed, 
first of persons indicated by characters or descriptions re- 
spectively appropriate to themselves, as for example the 
various members composing the firm A. B. & C., each one of 
whom is indicated or determined by characteristics peculiar 
to himself; “ or secondly the determinate body may be com- 
posed of all the members of a given class or classes, as the 
King, the members of Parliament.^ Such a determinate 
body, formed in either of these two ways, i’s'"capable of cor- 
poiaFe conduct, ”is capable as a body of positive or negative 
deportment;” •• whereas an indeterminate or indefinite body, 
is by Its nature incapable of corporate conduct and of cither 
positive or negative deportment. The most essential 
characteristic of the soyereignty, in the Austinian theory, 

« is its di’ffni'&ess — that it be clear-cut and concise, readily as- 
certainable,. . It must be located in a definite or determinate 
person or body of persons, who are marked out either by 
personal or by class characteristics. The Parliament of Eng- 
land is for example such a definite body (though Austin 
added the electorate), a Roman Triumvirate would satisfy the 
requirements, a king would of course be unexceptionable. 

■ At all events the distinction between ruler and ruled must 
stand out clearly and distinctly; there must be no doubt as 
to where the sovereign power really is ; it must possess a 

‘ ” local habitation and a name.” By easy inference from the 
11,191. 

) ’ 1. 191 ! “ The body is composed of persons determined specifically or individu- 

ally or determined by characters or descriptions respectively appropriate to them- 
selves,” 

* This class " comprises all persons who belong to a given class, or who belong 
respectively to two or more of such classes. In other words, every person who 
answers to a given generic descripfaon, or to any two or more given generic de- 
scriptions IS also a member of the determinate body." — 1, 191. 

*1. J93- 
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statements made, there is no sovereignty in existence, if there 
is no definite body to whom it can be attributed. The only 
sovereign recognized is a definite, determinate person or 
body of persons to whom the rest of the community renders 
habitual obedience. An association lacking this central body 
or organ is not yet an independent political society in the 
Austinian sense. Austin speaks of societies political^ but 
subordinate ; but by stricf~deductioir from' his premises nc^ 
society is political which is subordinate or dependent — which 
lacks the definite and determinate sovereign.' 

The sovereign in the English nation is held by Austin to be 
the “ king, peers and the electoral body of the commons,” ® 
which he would regard as a determinate body.^ This body 
is in the habit of receiving obedience from the bulk of the 
society and not in the habit of receiving commands from any 
other like determinate body, and is therefore sovereign in 
the community In the United States the sovereignty rests 
with the state governments “ as forming one aggregate 
body," understanding however by the government, “ the 
body of citizens which appoints the ordinary legislature.” s 
Such bodies as these he regards as determinate, as capable 
of corporate conduct, and therefore as fitting repositories of 
the supreme power. f 

The natu re of the sov er eig nty ^ discussed by Austin was 
wholly absolute. The supreme power, whe tlier vested m_an 
inHIviduaPoiT^ body of individuals considered in. their, cor- 

23a- “h 253- 

“ Austin admits two forms of “ supreme government,” monarchy and aristocracy, 
— 243. He objects to any division of governmental powers except that into 
“ supreme” and “ subordinate.” — 1 , 258. 

•* In the consideration of federal governments Austin rejects altogether the 
" half-sovereign state,” declaring that in all cases apparenfly of such a nature, it 
would be found that in final analysis, the state in question was either wholly 
sovereign, or wholly subject, or else an integral part of a political society.— I, 243. 
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porate capacity, -was-xegatdecLas “ incapable of legal limi- 
tation.” ' To say that such an individual or body could be 
bouiTd by a legal duty, would be equivalent to declaring it 
subject to some higher sovereign; “that is to say, a 
monarch or sovereign member bound by a legal duty were 
sovereign and not sovereign. Supreme power limited by law 
is a flat contradiction in words.”’" The_soyereign, is- with 
Austin the source of Jaw,-hence above the. binding .fojce of 
its owrTdecrees. The supreme power can be bound by no 
legal dutfes or obligations, since there is no power by whorn 
such bBligatibns''can be interpreted or enforced. The law 
giver canhof be legally bound by his own law, however 
great the moral obligation incurred. Au stin very .tersely 
states^ that,_‘;.ey.erys.uprenie government is, free from legal 
restraints, or (what is the same proposition dressed in a dif- , 
ferent phrase) every supreme government is legally jles- 
potic.” 3 The frequent objection made to this proposition 
iSj'TuT explains, due to a confusion of ideas, arising from the 
, failure to distinguish between monarch and sovereign. But 
it does not follow that because the sovereign is despotic, 
legally speaking, that the monarch, the king, is also despotic 
in the unpopular sense of the term. In a limited monarchy, 
the head of the government is loosely called a monarch or a 
sovereign. The power of this ruler or sovereign is not, how- 
ever, true sovereignty; for it has been and may be subjected 
to indefinite limitations by the provisions of the positive 
law, framed by the real ruler. The king in a limited mon- 
archy, the king as found in the modern constitutional state, 
is not at all a genuine sovereign, possessing legally illimit- 
able, despotic power. The true sovereign is back of the 
nominal ruler, i. e., in England, the king, peers and the 
electoral body of the House of Coipmons. It is this body, ^ 


1, 270, 


‘liiR. 
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and not the modern king, in whose hands rests the despotic 
power, the legally illimitable authority.^ 

Austin is not only ready to say that the sovereignjias no 
legal duties; "he approaches the question from the opposite 
side as well, and maintains thafthe sovereign can have no 
legal rigid's against its subjects. A legal right, it is urged, 
involves the' existence of three parties ; the two claimants 
and the umpire. But in case of a right of the sovereign 
against a subject, the sovereign would necessarily constitute 
two parties ; it must be one of the claimants and at the same 
time the judge between itself and the other claimant — which 
would be impossible. The sovereign, the real sovereign, not 
the king, could have no rights against a subject, because to 
make this possible we must suppose another sovereign over 
and above the real ruler, which would be contrary to the 
hypo^esis of an independent supreme power. The sov- 
ereign can have no legal rights, since there is no lavT" under • 
which such rights can be given, save the will of the sav- 
er eig ri~ Itself. The supreme power has neither legal rights 
nor legal duties ; for all law, all that is legal, emanates from 
this very power whose rights or duties 'are in question. 
Kant said that the sovereign has rights but no duties as 
against the subject; Austin carried the proposition out to 
its logical end, and declared against both rights and duties. 
'^Austin’s theory thus destroys the basis of public law in sq 
far as it is regar ded as the legal relation between governor 
and governed. There caii be np system of law where there 
is no possibility of either a_ legal right or a legal dtjty. The 
relations are al).^^ /a<rffl.aad in no 'RZy . de-jure,. As Locke 
'had said long before, basing his proposition on the contract 

1 1 , 286. See the defense of Hobbes here. " Just or unjust, justice or injustice, 
is a term of relative and varying import. Whenever it is uttered with a deter- 
minate meaning, it is uttered with relation to a determinate law, which the 
speaker assumes as a standard of comparison." — ^I, 287. 
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theory, the government and the people are always in a state 
of nature in regard to each other; for there is between 
them no common judge. Here the theory of Locke and that 
of ‘the positive law agree. Neither is willing to recognize an 
ultimate system of legal rights and duties ; they agree that 
the relations between ruler and ruled are necessarily matters 
of fact and not of law. (As already seenj Au stin refused J;o 
constitutional law the character of _true law, and^onsigned 
it to the dom^ain of ethics; or it might belT" compound of 
positive morality and poskwe" jwhatever. thaL...m_ay 
mean.' The act of the sovereign which violates the consti- 
tution “may be styled with propriety unconstitutional, it is 
not an infringement of law, simply and strictly so-called, and 
cannot be styled with propriety, illegal.”’ As Austin 
, reasons, the constitution cannot be law, because the s&ve-rstgn 
cannot give to the sovereign a binding command ; for, by 
hypothesis, the sovereign itself is the source of all legal ob- 
ligation.3 The ruler^ cannot be _boyixd by rules, though he 
may accept counsel and advice. 

Again, following out his premises, Austin refuses to ad- 
mit any "difference between a de facto and a de Jure gavern- 
mcnt, A soveicign Govcinment, he aigucs, cannot be looked 
upon as eilhot l.miul or unlawful. “ If it wore lawful or un- 
lawful in leaped of the poailivc law of its own mdependent 

' “ 'Where, then, the supreme government is a monarchy, or government of one, 
constitutional law as against that government is inevitably nothing more than 
positive morality. Where the supreme government is an aristocracy, or a govern- 
ment of a number, constitutional law as against the members of that government 
may consist of positive morality, or of a compound of positive morality and posi- 
tive law.” — I, 278. 

» T, 274. 

’ But, considered severally, the members of the sovereign body may be bound 
by their own laws.— I, 277. The sovereign 'in one stale may have legal rights 
against a subject of another state. Thus the Csar of Russia might have legal 
rights against a British subiect under the British law,— I, 297-98. 
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community, it were lawful or unlawful by virtue of its own 
appointment, whicbi^:absm;d 7 '‘ On the othe’r hand, if law- 
ful or unlawful by virtue of the law of another community, 
“it were not an actual supreme but an actual subordinate 
Government, which is also absurd.” “ It is useless, in Aus- 
tin’s opinion, to term a Government sovereign de jure, with- 
out specifying by what law it is or is not supreme. Now 
the only law by which it can be supreme is its own utter- 
ance, its own command, its own will. Hence the Govern- 
ment is really being judged in last analysis by itself, and the 
expression Government dejure only amounts to saying that 
the Government is legal because it declares itself to be. A 
sovereign Government, so far as positive law is concerned, is 
neither legal nor illegal, just nor unjust. Austin doe^ not even 
agree that “whatever is, is right;’’ it merely is. 

In the same spiriyAustin declares that political or civil 
liberty is, “ the liberty from legal obligation which is left or 
granted by a Government to any of its own subjects.” 3 Civil 
liberty is generally accompanied by a legal right, as its 
guarantee. Austin concludes that civil liberty is fostered by 
the very political restraint often considered as destructive of 
it, “that restraint from which the devotees of the idol liberty 
are so fearfully and blindly averse.” + Political liberty is a 
creature of law, the grant of the sovereign, a result of the 
legal system of which the supreme power is the source and 
centre. There is, as Austin reasons, no conflict between 
sovereignty and liberty, as the latter is dependent upon the 
existence and activity of the former. The difficulty id not in 

H, 337. '^Ibid, *1,282. 1. 

*1, 283. Austin distinguishes between "liberty,” and "right.” In "liberty” 
the prominent or leading idea is the absence of legal restraint, while the security 
or protection for the enjoyment of that liberty is the secondary idea, " Right,” 
on the other hand, denotes the protection, and connotes the absence of restraint. 

~I, 336. 
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seeing how liberty can exist with sovereignty, but how it 
could exist without sovereignty. 

Such was the Austinian theory of the supreme power, in 
method and result recalling, though not slavishly following, 
the work of the great English philosopher of the 1 7th century, 
Hobbes. /The key to Austin’s argument is the concept of law 
as the command of the sovereign ; and in this connection 
“borrowing the language of Hobbes,” he states that “the 
l%islator is he, not by whose authority the law was first 
made, but by whose authority it continues to be a law.” ’ 
’ In other words, it is the sanction and not the source which 
is to hold first place in the definition of law..'^ Austin’s con- 
, temporaries, Savigny and the historical school in Germany, 

. emphasized the sources of law. They examined custom, 
tradition, usage, observance; and the fabric created out of 
this material they regarded as law. Declaring that law i.s 
a growth rather than a product of conscious human activ- 
ity, they opposed the codification of the German law, and, 
therefore, antagonized legislative interference with the de- 
velopment of the legal system. This tendency was, as we 
have seen, in perfect accord with the reaction against the 
spirit of the Revolution. vAustin, on the other hand, was not 
a defender of the reaction, but supported Bentham’s great 
movement for the codification and clarification of law by the 
political authorities. He was perfectly willing, anxious even, 
to foster the development of law by the aid of political inter- 
ference, S() far as legislation was concerned, Austin was a 
radical, Savigny a conservative. Austin attempted to draw a 
sharp line between law proper and custom. Custom and usage 
are not law, he held, until the sovereign speaks. All rules 
and regulations which lack this sanction are simply excluded 
from the domain of positive law. Austin distinguishes be- 
tween the social and the legal or political relations, barring 
‘ 1, 226. 
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the former from the field of law As already shown, the im- 
portant point is not how the rule was made, but by what 
authority it is enforced. On the one side are the rules ac- 
companied by economic, religious, social sanctions ; on the 
other those rules, alone positive laws, which are sealed by 
the sanction of the supreme political power in the com- 
munity.^ 

It is to be noted, however, that^although Austin denies 
that custom is law, in the proper sense of the term, and re- 
fuses to recognize it in his jurispi'udence, it lies, neverthe- 
less, at the basis of his entire system. Custom is not law, 
it is true, until it is endorsed by the sovereign ; but, on the 
other hand, the sovereign is not sovereign until recognized 
by custom. Habitual obedience, the cttstom of obeying, con- 
stitutes the fundamental and essential basis of the political 
society and of the supreme power. “If a determinate 
human superior, not in a habit of obedience to a like 
superior, receive habitual obedience,” etc. ; in other words, a 
habit or custom is at the foundation of the Austinian juris- 
prudence. Custom does not make law, but it makes the 
law-maker. The rule of custom ends, however, where the 
sovereignty begins, and, whenever the habit of obedience is 
so far developed that a state of political society is reached, 
containing a definite and determinate sovereign, the reign of 
custom ceases, except in so far as it must always continue 
to be the basis upon which the society rests. All else is 
regulated by the sovereign, whose will is law. * Austin did 
not despise custom utterly. He recognized it once and for 
all as the source of the sovereign power, and from there on 
custom has no place as a law-maker. One must have a 

' Compare Bentham’s doctrine of the three classes of sanctions, political, reli- 
gious, moral in jhra^menl, ch. v. See in the same connection, Locke, Esiay on 
the Human Understanding, II, ch. 28 : “ The law of God, of politick societies 
and the law of fashion or private censure.” 
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starting point, and Austin’s is a highly-developed modern 
state, with a well-established habit of obedience. It might 
reasonably be asked, however, why the custom which serves 
as the basis of the sovereignty, as Austin recognizes in his 
* doctrine of " habitual obedience ” should not serve equally 
well as a basis for private law, or why it is inefficient in the 
^ creation of constitutional law? The Austinian answer is that 
a definite doctrine of sovereignty requires the assumption 
of the existence of a habit of command and obedience in 
the given community. / 

' ‘ The absoluteness ol Austin’s sovereign recalls that of 
Hobbes and iCaiit; the supreme power is by all regarded as 
" legally despotic ” — as by definition incapable of limitation. 
Austin strenuously insisted upon the impossibility of re- 
stricting the sovereign, formally or legally; but “ material ” 
limitations are found at the basis of his system. The 
obedience to the ruler is always habitual, and never perfect ; 
it has its source in the Austinian principle, in the bene- 
fits which result in utility.’ Hence it would follow that 
when the utility ceased to exist, the obedience would also 
come to an end, and the sovereignty find its limit. The 
limitations found by other philosophers in the “ purpose of 
the state,” in respect for the “rights of man,” in the moral 
or divine law, are all summed up, or find an equivalent, in 
the utilitarian principle laid down by Bentham and Austin. 
Legally the supreme government is absolutely despotic, 
practically its power depends upon considerations of a 
utilitarian nature; but back of the legal and into the realm 
of the practical the Austinian doctrine does not lead us.” 

1 “A perception hy the bulk of the comnmmty of the utility of political govern- 
ment or a preference by the bulk of the community of any government to anaichy. 
And this is the only cause of the habitual obedience in question, which is common 
to all societies, or nearly all societies.”—!, 303. 

“With Austin compare G. C. lewis, Reffta>-^s on the Use anti Abuse of Some 
Political Terms, 1853. The second edition (1898) is here used. See especially 
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‘^The theory of Austin, though widely influential, did not 
gs^ape severe^and^e^rchmg critrcism at'" the hands of 
English writers. "Coming from the study of early forms of 
society, Maine vigorously attacked _the._ validity of the 
newly stated doctrine on the ground that it exclusively 
emphasized a single element in the concept of sovereignty 
ahSr Taw, namely that of^force. The theory neglects, urges 
Maine, the great body of historical facts, determining in the 
first place who the sovereign shall be, and in the second 
place, how and under what conditions his power shall be 
exercised'; the^dbetrine "is the result' of" abstraction. 

“ The whole enormous aggregate of opinions, scntinients, ■ 
beliefs, superstition.-, and prejudice-,, of ideas of ai! loads, 
hereditary and actjuiicd, some pioduced by in-tituLions and 
some by tlu' consiiiuticm of human nntuie--js rOjCotorl bv 
the analytical jurislo," ’ and the eye fixed cxclu'-ively on one 
fact, comixTon to political societic-,, namely the pos-io'-sion oi 
for ce.” TRi- is, to lie suie, a notable chaiactcri'iuc of the 
state, but by no means the only one, and its insufficiency to 

chapter v, Sovereign — Sovereignty, 41 : " The sovereign power is absolutely un- 
limited, the sovereign has complete disposal of the life, rights and duties of every 
member of the community. . . . There is no law which ilhas not power to alter, 
repeal, or enact.” Wm. Marhby, Elements of Law, 1871, 3d edition, 1885, 
T, E. Holland, The Elements of Jurisprudence, 1882; Cf. E. C. Clatlc, Practical 
Jurisprudence, A Commentary on Austin, 1883. With Austin’s absolute theory 
It is interesting to compare that of R. v, Ihering in his remarkable work, Der Zweek 
im Recht, (2nd. ed., i884-’86, quoted here). The State is “die sociale 
Oiganisation der Zwangsgewalt.” — 1 , 307. “ Das Zwangsrecht bildet dns absolute 
Monopol des Staats” (I, 378), it is supenor to every other power on its territory. 
Powerlessness is " the mortal sin for which there is no absolution ; whicii the soci- 
ety never foigives nor tolerates.” — I, 312. The Slate is the only source of law or 
- ghl (iVi'i/lr), T, 320, and i-, iimiicd oi.V. b> it-.cli. A ,-lalc in nhicli loni ik-l ; pio- 
vision '.%eii' m.ulc agams. li>e pos-,..jili.y o. a-i pib.l-..ii} ac , would lack 0"iy one 
ipiality —u.iliility (l,.-i cni.''ih.gkc.;; -• .Vii='.cli'u->'lic.ie Hci.sU'.afl rk-. (,esoi/os 
isl glo'i’hbi'dcn'.end ii'it dem Vcr/idir c.ei (i.‘sc'.l'..nafi a'.'.r i.e.i fieiui flc. laucli 
iliicr Hi jidc ” — I, 421. 

’ Early History of Institutions, 1875, p., 360. 


'Lbid., 339. 
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explain all is at once evident when we examine a society of 
the more primitive type. Here it is found that order is 
maintained and political functions performed, not so much 
by the command of a determinate sovereign like the English 
■> Parliament, as in obedience to “ an instinct almost as blind 
and unconscious as that which produces some of the mqve- 
ments of our bodies.’’* Here the Austinian doctrine can 
scarcely be applied with any degree of success ; its truth 
would here become nothing more than verbal, since the 
sovereign has, as a matter of fact, no such power as that 
attributed to him by Austin. The analytical doctrine, Maine 
, argues, has grown up in sight of the modern territorial state, 
with its centralized and relatively determinate political orga- 
nization, and also in view of the intense legislative activity 
of the supreme political authority,” as for example, indeed 
as the example, in the English state, with the English Par- 
liament as its supreme legislature. In highly developed 
states such as this, it may be said that the Austinian theory 
•is formally true, though only formally even here ; but where 
these advanced political conditions do not obtain, in forms 
of political society less perfectly organized, the doctrine is 
true only in the most purely verbal sense. The doctrine is 
.applicable to a certain stage of political development only, 
and to but one side of that development — hence the accusa- 
tion of excessive, abstraction. 

Mai ne’s idea was carried still farther by Sidgwick, who 
ag reed in gen eral witlr'fh'e~”authbr of Early institutions^ 


^ Early History of Institutions, pp. 392-93. 

^ Ibid., 394, “We have heard," said Maine, “of a village Hampden, but a 
village Hobbes is inconceivable.” “Until the fact existed (the energy of the 
legislatures), I do not believe that the system of Hobbes, Bentham and Austin 
could have been conceived .’’—/Wif., 398. With Maine compare J. A. Light- 
wood, Tht Nature of Positive Law, 1883, under the influence of the German 
school, as represented by Savigny. See p, 386. Of importance is ch. xi., on 
Modern Theories of Law. 



THE AUSTimAN THEORY 


‘S3 


507] 

but found it unnecessary to go back as far as the primitive 
types of society where Maine had found material for his 
argument.' Even in politically developed societies, it is not 
true that any and'liv^y'co^fhma'nd" the sovereign c'hoos^ to 
lay down, will meet with" obedTeiice. Hence it' follows, 
reasons'Sfdgwick, “that the proposifibn that thfi_.p.affi:er-,Qf 
the sovereign is not legally limited becomes in sign ificant, ■ 
si nce~d t'dWs'~nbt" ^ah~tEa t~it~is~not subject to limitations 
which even lawyers_will recognjze, J)ut merely that it i^ not 
limTte'cl"by the sove reign's own commands — which no one 
can~ever have supposedJt t o be .” ^ In many modern slates, 
it may be said, moreover, that limits are set to the sovereign 
through the constitution. If, as in Belgium, there is a con- 
stitutional organ back of the ordinary government, then 
there is to be considered the " actual organ of government 
whose commands are habitually obeyed" and also the 
“ possible organ whose power is legally unlimited." s The 
active sovereign is legally limited, while the organ legally < 
unlimited is so seldom seen and so seldom acts that obe- 
dience to it can hardly be regarded as habitual.'* Even in a 
State like England, where the Parliament is checked by no 
constitutional limitations, there may be found a certain re- 
straint in the control which the electors exercise over the 
members of the sovereign body. In emphasizing those 
general forces which lend to deter the existing governmental 
authority from some courses of action, Sidgwick asserts 
that there is really, “ a certain sense in which the mass of the ' 
people, in any country, may be said to be the ultimate de- 
pository of political power.” = This statement is not to be 

* Henry Sidgwick, The Elements of Politics, 1891. * IHA,, 22. 

“ Ibid., 23. Sidgwick inquires where the sovereign is, in case certain articles in 
the constitution are unalterable, as Article V. of the U. S. Constitution. Pollock, 
Mrst Book, 260, says that “ where there is a rigid constitution, there cannot be one 
body ill permanent or habitual activity which possesses unlimited sovereignty.” 

* Compare Austin’s idea of habitual obedience in op. cit., I, 242. 

® Elements, 604. 
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too literally taken, however, as the purpose is merely to 
show that the power of the political sovereign is never 
wholly despotic in its nature, that it is always limited by the 
general opinion of the community; as Duden said {supra p. 
.71), that the government can never act in opposition to its 
own basis. This, however, is an idea which Austin himself 
had never opposed.' That all government rests on habitual 
obedience, and that obedience is determined by motives of 
utility, was a fundamental proposition in the Austinian theory.' 

It appears, then, th^ th^effort of the critics has been to 
show thatlTndue attention has been given Sythe analytical 
school tb'the "purely regal’'si'de of the sovereignty, and that 
the great T6rces"w6fHhg’ back of the formal law have been 
comparatively neglected. ""IrTlihe with the German 'school, 
b’eit typified by^Savigny, they "have demanded that not only 
• fITe"saMtion of lawlfe studied, 'but alfo its source that not 
'dhly the""a'ctually~e3{isting political' authority be. examined, 
but ~ars"o the" social -and -political foice\upon which i^re.sts, 
andjuppn whose b^atrce it 3 ‘ equilibrium depends._j(^ 

An attempt has recently been, made to reconcile the doc- 
trine'whfcTi emphasizes'the sovereignty found in the Govern- 
ment with that emphasizing the sovereignty found outside 
the Government, The aim is to preserve all that is valuable 
in Austin’s analysis without falling into mere formalism, and 
on the other hand to recognize the forces which produce 
sovereignly, without forgetting what the sovereignty really is 


^A. L. Lowell in his Essays on Governtnent (1889) attacks Austin, but 
seems to mistake his position. Thus he says: “if the extent of tho sovereign 
power is measured by the disposition, to obedience on the part of the bulk of the 
society, it may be said that the power of no sovereign can be strictly unlimited," 
p. 21^. Compare Austin, I, 242, 

’ Lightwood says, FosS, Lara, 386 : “ Sanction is not an essential point in law, 
any more than physic is essential to health of body.” Pollock, A First Book, etc., 
2’], asserts that “ law is enforced by the State because it is law ; it is not law 
merely because the State enforces it.” 



THE AUSTINIAN THEORY 


55 


509J 

in studying how it came to be. The leaders in the new 
movement are A. V. Dicey/ and David G. Ritchie, “ and . 
their advance is made by means of a distinction which is 
drawn between legal sovereignty and political sovereignty .3 . 
The legal sovereign is understood to be the body whose 
commands are enforceable in the ordinary courts. It is the 
lawyer’s sovereign, the ultimate legal authority, the last 
source to which law as law can be traced. As Ritchie says, 
the command of this body is “ good law” in the lawyer’s 
sense, although not necessarily “ a good law ” in the layman’s 
sense.'* Such a legal sovereign as for example the King in 
Parliament, is necessarily absolute and irresponsible, so far 
as the law goes ; it is legally irresistible, legally despotic, < 
Whatever its susceptibility to moral influences, or its liability 
to physical violence, it is nevertheless in the strictly and 
purely legal sense, despotic.^ 

Back of the legal sovereign, however, stands another power ; 

behind the sovereign which the lawyer recognizes there is ■ 
another sovereign to whom the legal sovereign must bow.” 
This is the political sovereign, which Dicey says is that body 
in the state, “ the will of which is ultimately obeyed by the • 
citizens of the State.” ® This sovereignty might be located 
in England in the “ body of electors,” i or it might be found 

* Lectures Introductory to the Study of the Law ofUu ConsMution. 

* Annals of the American Academy of Political SHencey 1 , 385 ff, 

* Ritchie considers also a third sovereign, the nominal. This is, however, merely 
the representative ol the other two and " need not cause a difficulty.” He really 
reverts to Locke to find the triple classification. 

* Ritchie, Annals, I, 407. 

^ Ibid, 401. “ It is much better that the law in all its harshness and its makers • 
in all their legal irresponsibility dionld stand out clearly before the eyes of those 
who are required to obey.” 

® Law of the Constitution, 66-67. 

* Dicey says that the electorate is the political sovereign. — Ibid,, 67. Ritchie 
says, “The ultimate political sovereign is not the determinate immber of persons 
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in the body of public sentiment or opinion to which the legal 
sovereign itself must ultimately render obedience. No matter 
what the opinion of the electorate may be, or what the 
public will may be, legally it possesses no power, it cannot 
be enforced in the courts of law. Politically, however, it 
is supreme, it is the source of the legal sovereign, it 
must ultimately be obeyed.’' Legally this power has no 
. effective organization, but it stands outside the domain of 
positive law, ultimately though not immediately determining 
what that domain shall be. Its “ habit of obedience " makes 
and unmakes sovereigns. 

In this theory, then, the Austinian notion is recognized in 
the legal sovereign, the authority behind which the lawyer as 
lawyer need not go, and the notion of the historical school in 
the political sovereign — the true source of the ultimate politi- 
cal authority. Strangely enough, a similar form of compro- 
mise was made by Locke in the attempt to reconcile the 
natural-right philosophy with the English monarchy. Now, 
however, the problem is not to harmonize popular custom 
and toyal command, but rather custom and command in the 
abstract; or, if it is preferred, as fundamental facts in the 
world of political phenomena. The question is no longer 
how to find a modus vivendi for king and people, but how 
'to show most clearly the existence of both the rigid and the 
flexible elements in the supreme political power. The an- 
swer given by Dicey and his school is reached not by divid- 
ing sovereignty, statically, as we might say, but rather in a 


• now existing in the nation, but the opinions and feelings of these persons! and of 
these opinions and feelings the traditions of the past, the needs of the present, 
the hopes of the future, all form a part," — Ritchie, Annals, I, 407. 

* ’ “The problem of good government,'’ says Ritchie, “ is the problem of proper 
relations between the legal and the ultimate political sovereign.” — Ibid., 1, 402. 
Compare Dicey on the balance between the externat and the internal limitations 
under representative government. 
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dynamic sense. At any given moment there is a sovereign 
clothed in the forms of law, supreme within the bounds of 
law ; but this sovereign, even the sphere of law itself, is fixed 
by the ultimate political sovereign, against whose will the 
spells of formal law are powerless. The validity of the doc- 
trine depend^ upon the possibility of a clear distinction be- 
tween "law” and "politics,” between legal and political 
facts or phenomena.’ 

'The attempt to distinguish between legal and political sovereignty carries the 
discussion back into the field where the science of Society and that of the State 
meet. Sociologists are naturally concerned with the various forces that operate ■ 
to produce the phenomena of social control. The description, analysis and ex- 
planation of the various social causes, the resultant of which is that " habit of 
obedience ’’ with which the jurist starts, have been in recent years a frequent sub- 
lect of sociological investigation. While it is not proposed 111 this present study 
to enter into an analysis of these theories, a few works may be cited to show the 
tendency of sociological thought upon the problems of social control : Herbert 
Spencer, Po/«A'fa//«rAV«ft'o«r, 1887; F. H. Giddings, The Principles of Sociology ^ 
1896, 3d ed., 1899; L. Gumplowicz, Staatsrecht, 1877, Die Sociolo- 

%ische Staaisidee, 1892; E. A. Ross, Social Control,vo The American journal of 
Sociology, I, II.; E. V. Zenker, Die Gesellschaft, 1899. 



CHAPTER IX 


SOVEREIGNTY AND THE AMERICAN UNION 

The discussion now turns from what has been called the 
internal side of sovereignty to the external. Thus far, we 
have considered an isolated State ; we now approach the 
State in its relation to other States or communities purport- 
ing to be States.* The elements of the problem are now not 
parties within the easily-discernible limits of one State, as 
people and king, but States or political societies combined 
in one greater State or political society — States merging into 
a greater State. The impetus to the growth of the new body 
of doctrine was given by the appearance of important forms 
of State federations, or new States formed through a process of 
association, and by the necessity of explaining and interpret- 
ing these political phenomena. The three most important 
examples of the new type were the United States of America 
as organized under the constitution of 1789, the Swiss 
Union under the constitutions of 1848 and 1874, and' the 
German Empire, under the constitution of 1871, pre- 
ceded by the North German Confederation of 1867, and 
the Confederation of 1815. All were developments from 
earlier forms of association, in which the individual com- 
munities had enjoyed, nominally at least, the possession of 
sovereign prerogatives. All were constructed upon prin- 

' See H. Preuss, Gemeinde, Siaat, Reich, 1889, especially Parts i and lo; Sieg- 
fried Brie, Der Bundesstmt, 1874; E. Borel, iitude sur la souveraineti et P 
Itat fedlralif 1 886; Georg Jellinek, Lehre von den Staalen-vefhrtdungen, 
1882; W. W. 'Willoughby, The Nature of the State, 1896, especially chapter a; 
H. Rehm, Allgemeine Staatslehre, 1899. 
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ciples of compromise, combining as far as possible the au- 
tonomy of the members with the supremacy and effectiveness 
of the union as a whole. They all had a double set of or- 
ganizations, a double hierarchy of powers ; one for the cen- 
tral or federal government and one for the local goveimment. 
In all, provision was made for the exercise of large powers 
by the central government, but at the same time the locali- 
ties were carefully protected in their control over a great 
field of governmental activity. And in all the relation be- 
tween central and local authority presented problems of so 
perplexing a nature as to stimulate greatly the development 
of theories regarding the nature and location of the ultimate 
political power. 

It is the purpose of the succeeding chapters to trace the 
movement of the theory of sovereignty formed to fit the new 
conditions. The body of doctrine first discussed is that de- 
veloped in the United States, the pioneer in modern Fed- 
eralism. 

Contempoi-ary with the French, German and English 
theories already discussed, there were interesting and im- 
portant developments under the conditions prevalent in the 
New World, Here the course to be taken by the theory was 
not determined by the necessity of reconciling pre-revolu- 
tionary and post-revolutionary political conditions, as in 
Germany and France ; nor was it dictated by the desire for 
increased definiteness in the science of law, as in England 
with the analytical school. In America the supremacy of the 
Revolutionary ideas was theoretically uncontested, and in 
consequence it was unnecessary to adopt a compromise sys- 
tem such as that which found favor on the continent;' and, 

'The political theory used by the Americans in the Revolutionary struggle was 
similar to that of the English revolutionists in the 17th century, and best stated 
by Locke. It was declared repeatedly that all power arises from the people, that 
all political authorities ate their creatures, and that the people retain the tight to 
alter the form of Government at will. See James Otis, Rights of British Colonists 
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there was no demand for the keen and careful analysis which 
Austin had brought to bear on the problems of jurispru- 
dence. 

In the New World the trend taken by the theory was 
determined by the peculiar political conditions reflected in 
the unique frame of government under which the Republic 
was organized in 1789.’ The constitution of 1789 was the 
result of a compromise between the claims presented by the 
advocates of particularism, that is to say of the states as 
such, and those put forward by the representatives of the 
nationalistic spirit. Under the influence of particularistic 
tendencies the states were unwilling to accept the rank of 
communities wholly devoid of sovereignty, completely under 

Asserted and Proved, 1764; Inquiry into the Rights of the Colonists, 1765 ; Samue] 
Adams, ui The Life and Public Services of S. Adams by J. K. Hosmer; John 
Adams, Dissertation on the Canon and the Feudal Law, 1765; Essays on the 
British Constitution, 17655 Thomas Jefferson, in the Declaration of Independ- 
ence, and throughout his Works, (Ford’s Edition) IV, 362,465, 4735 V, 1155 
Thomas Paine, in Common Sense, 1776. The idea of popular sovereignty was also 
expressed very forcibly m the declarations made by the various States. See the 
Massachusetts Proclamation of Jan. 23d, 1776: “It is a maxim that in every 
Government there must exist, somewhere, a supreme, sovereign, absolute and un- 
controllable power; but this power resides, always, in the body of the people, and 
it never was, or can be delegated to one man or a few, the great Creator having 
never given to men a right to vest others with authoiity over them unlimited, either 
in duration or degree.” — Force’s Archives, IV, 4 — 834. Compare the Virgina Bill of 
Rights, 1776, Sec. 2 : “That all power is vested in and consequently derived from 
the people; that magistrates are their trustees and servants and at all times amen- 
able to them; ” also Sec, l, 3, Maryland, 1776, Art. I. IV. ofDecl. of Rights where 
the doctrine of non-iesistance is denounced as “ absurd, slavish, and destructive 
of the good and happiness of mankind.” A similar assertion was made in 
other States. The political theory of the time was permeated through and through 
with the idea of popular sovereignty, and of the essentially fiduciary character of 
all Government. “ We, the people” was the basis of both national and common- 
wealth constitutions. 

See on the period in general : J. W. Burgess, Political Saenee and Compara- 
tive ConsHtuhonal Law ; G. T. Curtis, Constitutional History of the C/. S,,- H.von 
Holst, Constitutional History of the U. S.; J. Story, Commentaries on the Consti- 
tution, 1833. 
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the domination of a supreme central organization. Liberty 
was regarded as essentially local in its nature, and it was 
associated with the exercise of self-government on the part 
of the small communities which had long enjoyed a remark- 
able degree of autonomy. Centralization, on the other hand, 
was looked upon as hostile to liberty, and as highly favor- 
able to the establishment of tyranny. There should be very 
little governmental power, it was thought, and that little 
should be well divided. But, on the other hand, the failure 
of the Confederation had demonstrated the pressing neces- 
sity for the organization of a government with powers of 
considerable extent. The constitution reflected, therefore, 
the political facts and the political theory of the time in its 
peculiar division of powers between local and central govern- 
ments, and in its failure to define clearly and explicitly the 
ultimate source of sovereign power. 

It is now proposed to discuss the various theories of 
sovereignty which grew up out of the governmental relations 
established by the new constitution. Since the so-called 
“ Bundesstaat " has so deeply influenced the political theory 
of the last half century, and the American was the first 
modern state of this class, the treatment of the idea here 
developed appears to be indispensable to a proper appreci- 
ation of the recent movement in the domain of political 
science. It will be found, furthermore, that the American 
theories, though not often systematic and scientific in nature, 
have been widely influential in the development of the con- 
tinental theory — ^a fact which Europeans themselves have 
been more ready to acknowledge than the Americans to 
assert. Nowhere more than in Germany itself, has there 
been a full recognition of the influence exerted by The 
Federalist and Tocqueville on the other hand, and that of 
the southern theorist, Calhoun, on the other.' 

^See S. Brie, Der Bundesstaat; H. Freuss, Gemeinde, Siaat, Beich; and the 
German theorists, Waitz and Seydel. 
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The idea of a divisioi? of the sovereignty appeared even at 
the time of the contest over the adoption of the constilu-. 
tion.' In The Federalist, which echoed the dominant senti- 
ment of the day, the peculiar character of the new form of 
association was thoroughly discussed, and its double nature 
brought into the clearest light. The new Government, it 
was urged, is neither wholly federal nor wholly national, but 
a remarkable combination of the two elements ; federal as to 
the extent of its power, national as to its operation within its 
sphere ; federal and national in respect to the source of its 
power, federal and national in the method of amendment.” 
The constitution does not abolish altogether the State gov- 
ernments ; it makes them “ constituent parts of the national 
sovereignty " and leaves them in possession of “ certain ex- 
clusive and very important portions of sovereign power." ^ 
The States will “ retain all the rights of sovereignty which 
they before had, and which were not, by that act, exclusively 
delegated to the United States.”'* The argument was 
directed to show that in some way or other the govern- 
mental power was divided between the States, whose sove- 
reignty had been explicitly recognized in the Articles of Con- 
federation, and the newly-formed Government. Expressed 
in a manner confused and sometimes contradictory, there is 
nevertheless evident the idea that by the terms of the new 
national-federal constitution, the sovereignty was being 
divided between the Stales and the Nation.'’ Neither was to 

'111 the letter of the Constitutional Convention to Congress it was stated that 
“all rights of independent sovereignty” could not be secured to the Slates under 
a federal form of government. — Journal of Cavsress, iz, *65. 

’Number 39. * Number 39. 

* Number 32. Compare the passages on the divisibility of the ultimate legisla- 
tive authority, supported by references to the Roman comitia ceniuriaia and ntn- 
ilia tribuia, in no. 34. 

’See number 20, against a “sovereignly over sovereigns;” number 46, on 
the people as back of both State and national governments. Cf, Elliot's De~ 
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be supreme, both were to be limited. The Confederacy, it 
was said, failed in its attempt “ to reconcile a partial sove- 
reignty in the Union with complete sovereignty in the 
States “ to subvert a mathematical axiom, by taking away 
a part and letting the whole remain;” ‘ but in the new con- 
stitution no such blunder was to be made. The acceptance 
of this idea was enormously facilitated by reason of the 
prevalence of the theory that the Government was at best 
but an agent or delegate of another power, the real source 
of authority, the " people.” 

The idea of the divisibility of sovereignty was early enun- 
ciated by the United States Courts, notably in the ca.se of 
Chisholm vs. Georgia (1792). Here the declaration was 
made that “the United States are sovereign as to all the 
powers of government actually surrendered. Each State in 
the Union is sovereign as to all the powers reserved.” = Suc- 
ceeding decisions gave expression to the same theory that 
sovereignty is capable of division and actually had been di- 
vided under the American system. The opinions of the 
Court were permeated with the idea of the division of powers 
between the States and the Union.s 

baits, II, 356. In the New York Convention Hamilton said : " This is curious 
sophistry. That two supreme powers cannot act together is false. They are in- 
consistent only when they are aimed at each other or at one indivisible object. 
The laws of the United States are supreme as to all their proper constitutional 
objects; the laws of the States are supreme in the same way. These supreme 
laws may act on different objects without clashing, or they may operate on differ- 
ent parts of the same object with perfect harmony.” 

' Number 42. ’2 Dallas, 435. 

■’ Compare Ware vs. Hylton, 3 Dallas, 232 (1796) : "The several States retained 
all internal sovereignty and . . . Congress pioperly possessed the great rights 
of external sovereignty.” Cherokee Nation vs. Georgia, 5 Peters, 26 : " They 
have m Europe sovereign and demi-sovereign States, and States of doubtful sover- 
eignty. But this State, if it be a State, must be a grade above them all.” See 
McCulloch vs, Maryland, 4 Wheaton, 316; Worcester vs, Georgia, 6 Peters, 
591-92. In 1879, the court said that “ when the National government was formed 
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One of the staunchest champions of the theory of divided 
sovereignty was James Madison. He maintained that the 
American Government was neither federal nor national ; it 
was sui generis, federo-republican, unique in the nature of it.s 
construction, a “ nondescript to be tested and explained by 
itself alone,” ' an illustration of the adaptability of repub- 
lican institutions to new and difficult conditions. To his 
mind nothing was clearer than the proposition that sove- 
reignty may be divided. If it cannot, he urges, then “ the 
political system of the United States is a chimera, mocking 
the vain pretensions of human wisdom.”® Or again : “ It is 
difficult to argue intelligibly concerning the compound sys- 
tem of government in the United States without admitting 
the divisibility of sovereignty.” It is here necessary “ to 
abandon abstract and technical modes of expounding and 
designating its character,” and to regard the constitution as 
a “ system hitherto without a model.” + He found that the 
sovereignty was divided between the States on the one hand 
and the Union on the other, so that the whole society was, 
as he said, divided up into a number of little sovereignties, a 
condition which is by no means uncommon in the field of 
international law.* Moreover, he declared openly that the 
main pillar of ” nullification ” was the assumption that sove- 
reignty is a unit, at once indivisible and inalienable,' 

some of the attributes of state sovereignty were partially, awl others wholly, sur- 
rendered, and vested in the United States.”— Tenn. w. Davis, 10 Otto, 226. T. M . 
Cooley, in his Constitutional Limtiatims (3d ad., 1874), i, holds that in American 
constitutional law there is a « division of the sovereignty between the National 
and State governments by subjects,” each authority having, however, “ supreme, 
absolute and uncontrollable power” within its own sphere of subjects. 

1 Works, IV, 420-21. ^JUd., IV, 61. 

*/W.,lV, 394. Vi>4.,420-2i. 

'IV. 393. 

'Frederick Grirakf, Nature and Tendency of Free Institutions, 3rd edit, 1871 
(ist 1848), 527, argued that "when we assert that the sovereignty is inalienable 
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In De Tocqueville’s work on Democracy in America 
(1835), the American doctrine found a form which enabled 
it to exercise an important influence upon European thought. 
The idea of a division of sovereignty between the central and 
the local bodies was accepted in spite of the acknowledged 
difficulties in the way. "The rules of logic were broken,” 
said he, “ and the principle of the independence of the 
States triumphed in the formation of the Senate and that of 
the sovereignty of the Nation in the composition of the 
House of Representatives.” * He found that there were 
two separate sovereignties, that of the Union — "an ab- 
stract being, which is connected with but few external ob- 
jects ;” and that of the States, which is " perceptible by the 
senses, easily understood and constantly active.” = Such a 
system, however, although feasible for the United States in 
its isolated position, would be impracticable for the Slates 
of Europe. “ A people,” says De Tocqueville, " which 
should divide its sovereignty into fractional parts in the 
presence of the great military monarchies of Europe would, 
in my opinion, by that very act abdicate its power and per- 
haps its existence and name.'’3 The division of sovereignty 

ot indivisible, we, in effect, impose limitations upon the sovereignty, which is a 
contradiction.” He holds that in the United States, sovereignly is divided 
between the "States united” and the “States severalty.” — lUd., 519-20. 
Nathaniel Chipman, Principles of Government, 1833, 142 ff., concluded that there 
is an external sovereignty vested in the U. S., but no provision made in the con- 
stitution for an internal sovereignty. Sovereignty is also divisible : “ the opinion 
formerly entertained that the sovereignty of a state was a sort of indivisible es- 
sence, a power absolute, uncontrolled and uncontrollable, has been corrected in 
modern times. Experience has shown it capable of division.” — Ilnel., 273. Cf 
E. D. Mansfield, 7 he Political Grammar of the United States, 1834, 520-21. 

^Bowen’s Translation, 1882,!, 148. Sovereignty is defined as "the right of 
making laws.” — I, 154. 

‘I, 214: "The sovereignty of the nation is factitious, that of the States is 
natural and self- existent, without effort, like the authority of a parent.” 

"I, 218. Compare E. A. Freeman on divided sovereignty. History of Federal 
Government, 1863, 15. 
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is a fact, but a fact made possible only by peculiarly favor- 
able political conditions. The theory of De Tocqueville ex- 
ercised a marked influence on the European discussion and 
doctrine, as will appear in the consideration of the later 
theory. 

It seems correct to say that up to the time when the 
theory of Calhoun became widely influential, the character- 
istic American doctrine was that in the United States at 
least, whatever might obtain elsewhere, the sovereignty had 
been divided into several portions without the destruction 
of its life principle. Even Webster conceded that the 
States were unquestionably sovereign, so far as their sove- 
reignty was not affected by the Constitution.^ If the idea 
of double sovereignty seemed without adequate precedent, 
so was the whole American system without a historical par- 
allel. As democracy seemed impossible until put in prac- 
tice in America, so with the division of sovereignty. The 
fact that such a condition was nowhere else to be found did 
not constitute an argument against its acceptance, but rather 
was a testimony to the “peculiar adaptability of republican 
institutions." As already indicated, the progress of this 
notion of a division of sovereign power was facilitated by 
the prevalence of the idea of popular as opposed to gov- 
ernmental sovereignty, and by the presence of an idea that 
the New World had really little to do with the Old World 
conception of sovereignty, Webster asserted (1833) that 
the sovereignty of Government is " an idea belonging to the 
other side of the Atlantic ; no such theory is known in North 
America . , . with us, all power is with the people." * 

' Works, III., 321. 

* Works, HI., 469 1 “ It seems to toe, therefore, that we only perplex ourselves 
when we attempt to explain the relations existing between the general goverb- 
ment and the several State governments, according to those ideas of sovereignty 
which prevail under systems essentially difierent from our own.” 
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Sovereignty of the Government he denounced as a “feu- 
dal idea,” inappropriate and unadapted to the needs of the 
Union. His great rival, Calhoun, was also ready to show 
that according to the American theory, “ sovereignty resides 
in the people and not in the Government.”' By neither of 
them was the ordinary administration or Government re- 
garded as the genuine ruler, but merely as the agent or crea- 
ture of the true ruler. It was this very idea which made it 
possible to talk about the division of the sovereignty, and 
consequently to quiet the contention between the States by 
constantly referring to that uncertain quantity, “ the people.”® 
There was really a very complicated problem to solve, since 
it involved the antithesis of people and Government, as well 
as that of State and Union.3 When the contest between 
nationalism and particularism entered the acute stage, how- 
ever, the doctrine of two sovereignties was less easy to main 
tain. The difficulty concealed behind the complicated gov- 
ernmental machinery and behind the ambiguous “people” 

‘ A Disquisition on Government (1851), 139. His contention is that the 
“ people " IS the people of the several States, this being the only people known at 
the adoption of the Constitution. Nathan Dane, General Adridgmeni and Digest 
of American Law, 1823-29, vol. IX., Appendix, holds that sovereignly may be in- 
divisible by “a people standing alone as in Russia or France,” but in “a family 
political connexion," like the United States, we "give and distribute almost ad 
infinitum delegated powers, or what is vaguely called sovereignty.” See sec. 8. It 
also appears that "though the nation is sovereign, the power of the general govern- 
ment is limited, and so, strictly and accurately speaking, is no sovereign.” — Ibid., 
sec. 1 8. On the omission of the term sovereignty in the Constitution, see sec. 35. 

’ See the argument of James Wilson, in the Pennsylvania Convention, Elliot's 
Debates, II., 504, against the charge that the Constitution would transfer sover- 
eignty from .State to general government ; also, 7'Ae Eederalui, No. 46 ; “ The 
Federal and State governments are, in fact, but different agents and trustees of 
the people, constituted with different powers and designed for different purposes." 

" In 1885, Philemon Ehss, Of Sovereignty, wished to eliminate the concept of 
sovereignty from the Federal State and, in fact, from all States. QC p. 1 73 : " It 
suggests personal supremacy, and ignores the true province of the magistrate;” p. 
17s : "Justice is the only true sovereign." See especially Lectures VII. and XII. 
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became apparent, and the compromise doctrine received the 
criticisms of both parties to the conflict. 

Both the traditional contract theory and the doctrine of a 
divided sovereignly were energetically attacked by the'lead- 
ers of the Southern movement; one was contrary to the log- 
ical basis of slavery, and the other to that of secession. It 
was John C. Calhoun who formulated the political theory of 
the particularistic party, giving to it a shape decidedly dif- 
ferent from that of the earlier days. His doctrines were 
adopted by the champions of the cause of state’s rights, who 
followed his argument even to the conclusion of war. Cal- 
houn repudiated altogether the idea of a contract between 
individuals to form a political society, and preferred to base 
his theory upon the social and political nature of man. 
Men are not born equal, he says, and the state of nature is 
purely hypothetical and fictitious.' Government is not a 
matter of choice, but a necessity. “ Like breathing, it is not 
permitted to depend on our volition.” ® Government is or- 
ganized in obedience to a purely natural instinct, and no 
preliminary state of nature need be presumed to account for 
its existence among us.^ 

Having rejected the time-honored social contract, Calhoun 
made light work of the theory of a contract between the 
States.^ He started with the thirteen sovereignties of the 

' A Disquisition on Government, 58. See also, A Discern se on the Constitu- 
iien and Government of the D. S., 1851; also his fVorhs, 

'Disquisition, 8, also 56-57; Works, lU, Compare Thos. Cooper, 

lectures on Pohtical Economy, 1826. Here it is hold that the law of nature 
“ consists of systems fabricated by theoretical writers, on a contemplation of what 
might be usefully acknowledged among men as binding on each other." See p. 
64. Cf. p. 362 : “ That which society refuses to acknowledge or sanction is not a 
right : it has no character of a right.” 

‘ Jellinek misinterprets the position of Calhoun in stating that he was under the 
influence of the ordinary contract theory. See StaatenverUndungen, 189. 

* There were various applications of the contract theory to the relations between 
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Confederation, and declared that they had never divested 
themselves of their inherent quality as independent states. 
They were sovereign at the outset, and sovereign they con- 
tinued to be. Calhoun refused the compromise theory al- 
ready noticed, by the terms of which tire sovereignty was 
divided between the States and the Nation, each party being 
given only limited powers. Tested by his keen, though 
nan-ow logic, the division of the supreme power presented 
insurmountable difficulties, and he was unable to see how 
such a separation could possibly be made. As he reasoned, 
sovereignty was “an entire thing — to divide is to destroy it.”’' 
Sovereignty, he asserts, is in its nature indivisible. “ It is 
the supreme power in a State, and we might just as well 
speak of half a square, or half a triangle, as of half a sover- 
eignty.” ® It must be one, or it is not at all; there is no 
possibility of a political organization consisting of a half- 
sovereign State or a number of half-sovereign States on the 
one hand, and a half-sovereign government on the other; 
there cannot be a State partly sovereign and partly not sov- 
ereign. The State must be either wholly and absolutely 

the States, Tucker thought the Union formed by a contract similar to the social 
contract, except that the parties in this case were States instead of individuals. 
See Tucker's Blachtone, 1803, Appendix to Vol. I, Note A. Compare James 
Wilson, fVorks,!, Madison, Works, 1^,63. Webster and Story declared that 
the Constitution was formed by individuals rather than States, and was really not a 
compact, but a law. Thus Story says of a State constitution, that it “ is no further 
to be deemed a compact than that it is a matter of consent by the people, bind- 
ing them to obedience to its requisitions. It binds them as a supreme rule ordained 
by the soveieign power, and not merely as a voluntary contract entered into by par- 
ties capable of contracting and binding themselves by such terms as they may 
choose to select,” — II, sec. 349. On the general idea of the nature of the Constitu- 
tional contract, see an excellent article in The American Ilulerical Review (April, 
1900), by A. C. McLaughlin, entitled Social Compart and Consttlutional Con- 
siruclton. 

' Disquisition, 146. 

Works, II, 232. Speech on the Force Bill 
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supreme, or is altogether and entirely subject; it cannot be 
halt one and half the other. Calhoun recognized no middle 
way, he admitted no compromise, such as that suggested by 
the Federalist, by the courts, by Madison and by others dur- 
ing the first half century of the Union’s existence. With 
rigorous logic, he urged the unity and indivisibility of the 
supreme power. The States were originally sovereign ; they 
had not wholly given up this characteristic quality; they 
could not partially surrender it by a division of the power in 
various portions. The conclusion was that the Union was 
an association of States, each of which possessed in final 
analysis all the attributes of sovereign power.* 

Although Calhoun refused to concede that the sovereignty 
itself was capable of division, he was nevertheless willing, in 
view of the peculiar structure of the federal government, to 
make certain explanations, if not concessions. It is true 
that the supreme power itself,' the essential and vital prin- 
ciple in the State, cannot be divided ; in strict logic this is 
inconceivable and impossible. There is a distinction, how- 
ever, between the sovereignty itself and the powers or attri- 
butes belonging to it; between the sovereignty as the essen- 
tial principle of the State and the exercise of the powers 
emanating from the sovereignty, as for example the legisla- 
tive power and the executive power. These do not consti- 
tute the sovereignty itself but are merely certain sides of it, 
certain of its qualities. Now these powers or attributes may 
be divided without impairing the unify and integrity of the 
principle which lies back of them. Hence the Stales might 
cede to the general government the right to exercise certain 

^ Calhoun’s attempt to distinguish between a mere “ confederacy” and a “ fed- 
eral government” involved him in difficulties. Thus he said : “A federal govern- 
ment, though based on a confederacy, is to the extent of the powers delegated, 
as much a government, as a national government itself. It possesses to this ex- 
tent all the authorities possessed by the latter, and ar Jitlly and perfeetlyP — DU- 
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functions which belong to the community in its sovereign 
capacity, as had been done in the formation of the Federal 
Union ; but this delegation does not in any way amount to 
the cession of sovereignty, or to the relinquishment of any 
part thereof. What has been given up in such a case is not 
the power or principle itself, but only a temporary right to 
the exercise of the same ; not the sovereignty, but the condi- 
tional right to exercise sovereign attributes. A State may 
be willing for some reason or other to allow the general gov- 
ernment in a Union to wield certain of its powers, as the 
right to declare war and peace, and may actually grant the 
right to use such powers Such a transfer is not, however, 
equivalent to an abandonment or alienation of the sover- 
eignty of the State. This principle is something beyond 
powers such as those enumerated here. Sovereignty is not 
— and here is really the essence of Calhoun’s argument — the 
sura of all these various powers, but on the contrary they 
must be regarded as emanations or outgrowths from the 
supreme power. Sovereignty is something integral, indivis- 
ible, unified, deeper than all the forms of its manifestation. 
It is not legislative, executive, or judicial powers, not their 
sum, or aggregate, but the vital principle of the State, out of 
which all these powers arise and on which they rest. 

Such was the reasoning by which the illusion of sovereignty 
as divided between the central Government and the States was 
dispelled, and the alternative of national or State sovereignty 
presented in the most uncompromising style. Calhoun’s doc- 
trine became the political dogma of the particularistic party ; 
it was pressed with the most rigid and unyielding logic and 
led straight to the trial of arms in the Civil War. After 
the close of the struggle, the doctrine of Calhoun was re- 
stated in defense of the Southern cause. Sage^ compared 

' The Republic of Repubhcs, or American Federal Liberty, by P. C, Centz 
(Bernard J. Sage), edit, of 1881 (first ed., 1865), page 305. Cf. p. 583 : 
" Sovereignty . , . 
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the sovereignty to will, or to a mental unity which cannot be 
broken up or disintegrated, which must be whole, if it is to 
be at all. It is really the life and soul of the State, and can 
no more be divided than can life itself, and remain life. A 
similar position was taken by Jefferson Davis, the President 
of the Confederacy, and Alexander H. Stephens, “ both of 
whom defended the unity and indivisibility of the sovereignty. 

Not wholly unlike the theory of Calhoun, in certain of its 
features, was the doctrine upon which the justification of the 
nationalist cause was finally made to rest. The idea of a 
contract between States similar to that between individuals in 
the formation of political society was given up, and the 
structure of political theory in general was put upon founda- 
tions other than those of the Revolutionary philosophy. The 
tendency manifested in the European development already 
discussed was also manifested here. Furthermore, there was 
with the nationalists, as with Calhoun, the refusal to compro- 
mise the question of sovereignty by an admission of the pos- 
sibility of its division between various parties, and the un- 
qualified declaration in favor of the supremacy of one of the 
parties, in this instance the nation. Joseph Story early dis- 
tinguished two senses of the term sovereignty, in such a way 
as to obviate the difficulties inherent in the idea of a double 
supremacy. He observed that “ by sovereignly in its largest 


can be nothing lets than the life and soul of the State, in point of importance!” 
p. 306 : Sovereignty is not a mere sum of rights and powers. .See his criticism 
of erroneous theories of sovereignly in chap. VI. 

1 The Rise and Fall of the Confederate Government, l88r. 

Constitutional View of the Late War Between the Stales, 1868-70. .Sov- 
ereignty is “ that innate attribute of the Political Body so possessing it, which 
corresponds with the will and power of self-action in the personal body, and by 
its very nature is indivisible, as much as the mind is in the individual organism," 
II, 22 j also I., 488. Compare A Brief Inquiry into the 7 'rue Nature and 
Character of our Federal Government, by A. P. Upshur, 1840, a review of Story’s 
Commentaries, 
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sense is meant supreme, absolute, uncontrollable power, the 
jus summi imperii, the absolute right to govern." ’ But the 
term, he showed, is also used in another and more limited 
sense, signifying “such political powers as in the actual or- 
ganization of the particular State or nation are to be exclu- 
sively exercised by certain public functionaries without the 
control of any superior authority.” In this sense, he con- 
tinues, the sovereignty “ may be of a very limited nature. It 
may extend to a few or many objects. It may be unlimited 
as to some, it may be restrained as to others.” In this use 
of the term, sovereignty is not the ultimate political power, 
but that which “ under the given form of organization ” is 
exercised “ without the control of superior authority.” From 
this point of view it is easy to regard sovereignty as theoret- 
ically divisible and as actually divided between the States 
and the Union, understanding that the “absolute right to 
govern ” still remains in its original unity and integrity. 
Sovereignty in the limited sense is divided ; in the broader 
sense it remains one. 

A great impetus to the nationalist movement was given by 
Francis Lieber in the Manual of Political Ethics, 1838- 
39, and Civil Liberty and Self-Government, 1853," where 
the doctrine of sovereignty was strongly stated and its inti • 
mate relation to the nation made clear. Sovereignty is 
defined as “ the right, obligation and power which human 
society or the State has to do all that is necessary for the 
existence of man in society.” 3 It is the natural outgrowth 

I- Commentaries, sec. 207, 208. See Story’s views on the contract theory, which 
he accepted in a very qualified sense only. — Sec. 327. 

“ See also Miscellaneous Writing, 2 volumes, containing, “ fyiial ts Our Con- 
stitution — Lea^c, Fact or Government T' x86o~6t; NationaUsm and Interna- 
tionalism, 1868. 

” *' It is the basis of all derived, vested or delegated powers, the source of all 
other political authority, itself without any source, imprescriptible in the nature 
of man. Prima et summa civitatis vis et potestas ." — Political Ethics, I, 216 (zd 
ed., 187s), 
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of the society, as essential to the community as the right to 
breathe is to a man. It constitutes the vital principle of the 
State, is inseparable from its existence ; to conceive of its 
alienation by the State is impossible. As Lieber says, it 
cannot be alienated any more than the trees can delegate 
the right to sprout.' Nevertheless, the sovereignty is not to 
be taken as an absolute and unlimited power, since absolute- 
ness either in society collectively or in any individual is in- 
admissible. Absolute power presupposes a right to abso- 
lute obedience, to which no merely human authority can 
claim title.’' Despotism is despotism, whether it comes from 
prince or from people. 

The most significant part of Lieber’s theory is that as to the 
location of the supreme power. Sovereignly is considered 
as a fact with which the individual as such has nothing to 
do; it is on the contrary the function of the society as a 
whole. It belongs to the community in its organic capacity ;3 
it must be socially and organically construed. The doctrine 
that the supreme power rests with the " people,” in its turn 
resting upon a contract, is no longer satisfactory , the real 
basis is the great organism which the society itself consti- 
tutes. In the fact of organic unity, he says, lies the chief 
difference between the nation and the people. “People” 
signifies merely “ the aggregate of the inhabitants of a terri- 


’ FoUHcal Ethics, I, 219. 

“ Ibid., I, iSl. “ Vox populi, vox Dei,” cannot be endorsed. “ In active poli- 
tics and in the province of practical liberty, it either implies political levity .... 
or else it is a political heresy, as ranch so as vox regis, vox Dei would be.” — Civil 
Ziis/lf and Self-government, p. 408 (3d ed., iSyy). Compare Miscell., 11 , 129. 

" Roi. Ethtes, 1 , 219. It appears that there are three ways in which the sover- 
eignty of the society is manifested, through pttblic opinion, through the creation of 
law, and finally by means of what is termed power. The greatest emphasis 
is placed upon public opinion, which is “ the aggregate opinion of the members 
of the State, as it has been formed by practical life.” — Pol, Ethics, I, 233. 
" Tublio opinion is the continued sovereign action of society,” — Ibid., 326. 



529 ] SOVEREIGNTY AND THE AMERICAN UNION 175 

tory without any adcjitioftal idea, at least favorable idea." ' 
" Nation," on the other hand, implies a homogeneous popu- 
lation, inhabiting a coherent territory ; a population having 
a common language, literature, institutions, and “an organic 
unity with one another, as well as being conscious of a com- 
mon destiny." “ Here was for the nationalists a doctrine 
more easily defensible than that of the sovereignty of the 
people in the indefinite contractual sense. The sovereign 
power which Calhoun said did not exist outside of the 
individual States was found now in the nation organically 
considered. The nation was glorified and exalted until 
it became itself a real existence, an actual entity, a body 
to which the supreme power might easily be attributed. 
On this basis the Unionists finally rested their cause, and on 
this ground were made those defenses of the Union which 
appeared in the years immediately following the Civil War. 
The argument was carried back of governmental forms, 
back of the written Constitution, so long a popular idol, to 
the primary source of power, the nation itself as the real 
bearer of the sovereignty, the true fountain of all govern- 
mental authority, local or central. In this way reasoned 
Jameson, 3 Brownson,^ Hurd,® Mulford,® Pomeroy.’ 

With this school, the tendency is to assert the nation as a 
whole as against any of its parts, or even the sum of its 

' M UcManeous Writings, Nationalism and Internationalism, II, 228. 

“ II, 228. See 11 , 157. 

’ Jotn A. Jameson, A Treatise on Constitutional Conventions Their His- 
tory, Powers and Modes of Procedure, 1866. See also, Political Science Quar- 
terly, V, 193. 

* 0 . A, Brownsoa, The Amei ican Republic, 1866. 

* Jolm C. Hurd, The Theory of our National Existence, 1881 ; The Union 
State, i8go. 

* E. Mulford, The Nation, 1S70. 

1 J. N. Pomeroy, Constitutional Ijsw, 1868. Compare S, G. EisEer, The Trial 
of the Constitution, 1862. 
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parts ; to go back of written documents, if necessary, to the 
authority that wrote or can rewrite them. Thus, it is urged 
by Jameson that "sovereignty resides in the society or body 
politic, in the corporate unit resulting from the organization 
of many into one, and not in the individuals constituting 
such unit, nor in any number of them, as such, nor even in 
all of them, except as organized into a body politic and 
acting as such.”” The Nation is regarded as *' a people bound 
together by common attractions and repulsions, into a living 
organism.” ® Brownson held that the sovereignty rests with 
" the people or the collective body,” in a modified organic 
sense.3 Under the acknowledged influence of wi iters such as 
Hegel, Stahl and Bluntschli, Mulford defended the Nation 
in the most approved German style. To him it appeared as 
an organism, not as an artificial construction ; moreover as a 
" conscious ” organism, as a “ moral ” organism, and finally 
as a “moral personality.” Political sovereignty he inter- 
prets as “the assertion of the self-determinate will of the 
organic people;” while “the people in its wholeness, in its 
normal and moral relations, in its conscious unity, consti- 
tute the nation.” -• 

While these defenders of the Union agreed in vesting the 
sovereignty in the Nation, as opposed to the individual 


’ A Treatise, etc., 4th ed., 1887, Sovereignty is taken in the Austinian sense 
as “ the person or persons in the State to whom there is politically no superior.” 
— Sec. 18. It is inalienable, indivisible, etc, — See. 22. 


* Brownson’s work is written from the Catholic standpoint . H e holds that ” politi- 
cal authority is derived by the coUecUve people or society from God, through the 
law of nature.”' — Op. cit ,p. 133. He finds that by the unwritten constitution the 

people” are sovereign, but that by the terms of the written constitution there is 
reaUy no sovereignty, the governmental powers being divided between the local 
and the general governments. See ch. XI. Cy p. 65 : Society is “ an organism 
and individuals live in its life as well as it in theirs." See also, p. 221. 

* The Natiott, passim. 
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States, as such, there was not entire harmony of opinion 
as to what part the States were to play in this great body, 
now endowed with all the attributes of sovereignty.^ Jame- 
son maintained that the nation is “ a political body one and 
indivisible, made up of the citizens of the United States, 
without distinction of age, sex, color, or condition in life.” “ 
This is the ultimate source of political power, out of which 
all authority flows. Generally and regularly the sovereignty 
is exercised, it is true, through the individuality of the groups 
called States, but back of these States there is another 
power, by which theirs may be limited and restrained, 
namely the sovereignty of the nation as just described.^ If 
the nation outgrows the political system under which it 
operates, it has still the sovereign right (f. e. revolutionary 
right) to construct new and different forms. To the sov- 
ereign all things are possible. 

On the other hand, the necessity of the recognition of 
the States as integral parts of the Union was not less 
strongly urged. Brownson, although defending the sov- 
ereignty of the nation, declared that the political or sov- 
ereign people of the United States exists as States united, 
and only as united States, That is to say, the true sov- 
ereignty is the people as organized in the States.-* In the 
same spirit, Hurd contended for the recognition of the “ States 

*W. A. Dunning, Essays on the Cwil War and Reconstruction, pp. et seq. 

’ Treatise, sec. 57. “Modes and instruments . . . merely indicate hoir sover- 
eignty or exercised, refer, in short, to- systems of government established by the 
sovereign, or conceived to be within its competence to establish." — ^Sec. 55. 

* Ibid., sec. 55. There are two inodes in which sovereign powers may be 
exercised, the regular and the irregtdar. — Sec. 56. The latter is the field o f “ pos- 
sible exercise" — “a field of indeterminate extent, commensurate with the needs 
of the sovereign body as determined by itself,” Compare Mulford,''7VM Nation. 
See the case of Luther vs. Borden, 7 Howard, i, with the argument on the legality 
of the “ popular” government of Rhode Island in 1842. 

‘ American Repuilie, p. 219. 



THE THEORY OR SOVEREIGNTY 


178 


tS32 


united;" "the people,” he says, “or the nation holding 
sovereignty as distinct from the States or the politically or- 
ganized people of the States, was therefore not even a 
myth, unless there can be a myth without any mythical his- 
tory.” Since the Civil War, however, it may be held that 
the former relations have changed, and sovereignty is vested 
at present in the “ aggregated millions, the inorganic peo- 
ple, the nation as a mass.” ® 

In any case the ultimate repository of political power was 
found to be the nation and not the separate, individual 
States. And it was a nation conceived as the result, not of a 
purely voluntary contract, but of a more or less unconscious 
evolution, which obtained recognition as the bearer of the 
supreme power. The Union was something above the in- 
dividual, above the State, superior to all restraints, even 
those of the constitution. The idea did not in general, 
however, attain the degree of abstraction which was reached 
in Germany, during the contest between king and people. 
In America the State could not become the demi-god 
which Hegel had worshipped and his followers after him. 
It sufficed to establish the doctrine that the ultimate decid- 
ing power was not the prerogative of any one commonwealth 
in the Union, but belonged to the great body, the organism 
as it was termed, above all the individuals and all the States 
of which the Union was made up. 


' The Theory of our National Existence, 113. 

353. Hurd’s theory is decidedly Auslinian in its nature. There js nec- 
essary in every society a supreme power, “ limited only by conditions of physical 
existence” (p. xxi), extending to “all possible action of men in respect to 
others;” indivisible “in the hands of its ultimate possessors.” (xxii). The 
possession of sovereignty must be regarded, not from the point of view of 
law, constitutional or otherwise, but from that of fact. " Sovereignty cannot be an 
attribute of law, because, by the nature of things, law must proceed from sover- 
eignty. By the pre-existence of a sovereignty, law becomes possible; or, law ex- 
ists in the exercise of sovereignty.” — Ibid,, 97. 
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The progress of the American theory under the influence 
of the federal system may be summarized, then, as follows. 
Aided by the prevalent notion that sovereignty belongs to 
the people rather than to the government, the idea of a 
divided sovereignty was developed, becoming, as in the 
thought of Madison, a fundamental characteristic of the 
American system. In the contest between nationalism and 
particularism, however, this compromise was rejected by 
both sides. Calhoun and the Southern school advanced 
the doctrine that sovereignty is essentially one and indivis- 
ible — must exist in its integrity or not at all, the con- 
clusion drawn being to the advantage of the individual 
States. On the other hand, the nationalists began to dis- 
tinguish between sovereignty in the narrower sense, that 
is to say the governmental sovereignty, which is capable of 
division, and sovereignty in the broader sense, the ultimate 
sovereignty which is indivisible and which rests with the 
“ people." At the same time “ people ” came to signify 
less an artificial aggregation, but more and more some- 
thing organic in its natm-e, possessing a real existence of its 
own — a nation. 

The results of the American development finally took scien- 
tific form at the hands of J. W. Burgess, in Political Science 
and Comparative Constitutional Law (1892.) Sovereignty 
is here conceived as the “original, absolute, unlimited, 
universal power over the individual subject and over all as- 
sociations of subjects;”’' as an essential quality of the State, 
indeed the most indispensable mark of statehood. “ Really 
the State cannot be conceived without sovereignty: i. e., 
without unlimited power over its subjects ; that is its very 
essence.” “ There is no other power, no association or 

^ Political Science, etc., I, 52. Cf. review of Laband’s Staatsrecht, in Pol. Set. 
Quarterly, III., 123. 

“ Pol. Set., I., 56. 
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organization which can be conceived as limiting the State in 
its control over its subjects, for the authority which could ex- 
ercise such power would itself be sovereign. It is true that 
the State may abuse its unlimited power, and wrong the in- 
dividual under its control ; but the national State is after all 
“ the human organ least likely to do wrong.” Moreover, 
this unlimited power on the part of the State necessitates no 
apology to civil liberty for its existence, since this very 
power is the real guarantee of and security for individual 
liberty ; and hence the more completely and really sovereign 
the State is, the truer and securer is the liberty of the in- 
dividual.® 

The strongest objection to the recognition of the absolute- 
ness of sovereignty arises, it is pointed opt, from the general 
failure of publicists to distinguish clearly between State and 
Government? One fears to place unlimited power in the hands 
of the ordinary Government, and failing to distinguish between 
this and the State, declares against supreme power in gen- 
eral. In strict analysis, however, the " Government is not the 
sovereign organization of the State. Back of the Goveinment 
lies the constitution, and back of the constitution the original 
sovereign State which ordains the constitution both of Gov- 
ernment and liberty.” Recognizing the fact that the sov- 
ereignty belongs not with the ordinary Government or ad- 
ministration, but with the State in supreme organization, the 
admission of the character of the ultimate power presents 
fewer and less formidable difBculties. This double organiza- 
tion is a feature in which American public law has advanced 

^ Ibid, 57. “For the present and the discernible future, the National State ap- 
pears to be the organ for the interpretation, in last instance, of the order of life for 
its subjects.”— 55. 

*Ibid., 56. 

’Compare Lieber, Political Ethics, 8455 Brownson, The Am. Ref,, I74--75; 
Willoughby, W. W., The Nature of the State, 1896, 8, 206 n. 
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beyond that of the States of Europe, since here is to be 
found an organization of the Government in its local and 
central branches, and then, above these Governments, the 
organization of the State in its supreme and all-controlling 
capacity.^ It is to this ultimate organization, and not to the 
ordinary organs of Government, that sovereignty really 
belongs. 

From the principle that sovereignty is a unit it follows 
that the so-called Federal State is an impossibility, as there 
is either one supreme State over subordinate communities, 
or there are several independent States under a common 
government.^ It is possible that there may be created a 
Federal Government; but a Federal State is impossible. 
What seems to be such is usually a single State, formed 
from many States and allowing these members a prominent 
place in the newly established government. Sovereignty, it 
IS argued, “ is entire or not at all,” and what remains to the 
former States is only “the residuary powers of government,” 
by no means equivalent to sovereignty or any portion 
thereof.3 

Thus on the basis of the distinction between the State in 
its ultimate and in its ordinary organization, the recognition 
of both the unity and the absoluteness of the supreme power 
is greatly facilitated. This is true of the unity, since the 
sovereignty rests with the State, while the governmental 
powers may be divided among the organs of the govern- 
ment ; and of the absoluteness, since it becomes evident that 
the State itself, and not the everyday government, is the 
body to which political omnipotence is attributed. The 

' See Pol. Sci., 1 , 57; I, 142, ff. 

^Ihci.,l,n {£.; II, 5, ff. 

* IHd., II, 7. “ It requires patient reflection and successful discrimination to 
attain a point of -view from which it is clearly seen that there can be no such 
thing as residuary sovereignty.” 
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government may be limited at will in favor of individual 
liberty by the State, which marks out the limits of the gov- 
ernment and the individual. Against the State there is of 
course no guarantee possible, but as already seen, the na- 
tional State is the safest repository for irresponsible power.^ 

' Compare Woodrow Wilson, The Stale (1892) ; An Old Master and Other Po- 
litical Essays (1893). distinction is drawn between “ the powers and pro- 
cesses of governing on the one hand,” and “ the relations of the people to those 
powers and processes on the other.” — Essays, 80. Sovereignty is the power of 
" framing and giving efficacy to hm."— Essays, 81. It is none the less sov- 
ereignty, because limited by the degree of obedience accorded it. The sovereign 
organ of the State is found to be the ” law making organ.” — Essays, 95. It is 
held that the individual States of the Union still preserve the character of genuine 
States, although their “ sphere is limited by the presiding and sovereign powers of 
a State superordinated to them. , . . They have dominion ; it has sovereignty.” 
— Essays, 94. Compare W. W. Willoughby, An Examination of the Nature of 
the State, 1896, who understands by sovereignty “the supreme will of the State " 
(p. 280), and denies the possibiiity of a non-sovereign Stale, p. 244. Sovereignty 
must be located in t. political body, and not in the general will, opinion or senti- 
ment of the community. “ Those persons or bodies are the sovereigns who have 
the legal power of expressing the will of the State. ... We leave to the sociolo- 
gist or practical politician, the examination of the nature and force of Public 
Opinion.” — Ibid., 293-94. Or, as elsewhere stated t “All organs through which are 
expressed volitions of the State, be they parliaments, courts, constitutional assem- 
blies, or electorates, are to be considered as exercising sovereign power, and as 
constituting in the aggregate the depository in which the State’s sovereignty is 
located."— /Wif., 307. State and sovereignty are considered to be almost identical. 
“ In fact, it is almost correct to say that the sovereign will is the State, that the 
State exists only as a supreme controlling will.” — Ibtd., 302. 



CHAPTER X 


FEDERALISM AND THE CONTINENTAL THEORY 

We have now to consider the development of the theory 
of sovereignty in another connection, namely in relation to 
the two great types of Federal Government on the continent, 
Germany and Switzerland. There the progress of ideas was 
similar to that already observed in America, but was accom- 
panied by far greater refinement of analysis and much more 
philosophic method of treatment throughout.' The long- 
protracted struggle over the so-called internal sovereignty 
in the German States was not yet ended, when there began 
another and still more complicated contest over a different 
aspect of the problem. The occasion of the first contest 
had been the necessity of an adjustment of the system of 
public law to the new order of things introduced by the Rev- 
olution, and the result had been the formulation of the doc- 
trine of the sovereignty of the State. The new task was the 
adaptation of the doctrine of sovereignty to the peculiar 
relations to one another sustained by the several States 
under the closer form of association adopted. There was 
now involved, not the relation of king or Government to 
people, but that of State to State or community to commu- 
nity. Moreover, a further complication arose from the fact 
that the organs of local government were introduced into 

’ See the works already cited, page 158; and also Otto Gierke, Pt, 11 , 

chap, V, Die Idee des Foederalisiaas, coming down to the 19th century; Albert 
Hanel, Deutsches Staaisrecht, 1893; Laband, Das Staatsrecht des deuischett 
Reiches, 3d ed., 1895. 
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the number of elements to be considered, thus still more 
embarrassing the publicists in determining the proper posi- 
tion of the newly aggregated “ States.” * 

The historical basis for the theoi'ies here considered was 
found in the formation of closer union between the States in 
Germany and a similar process in Switzerland. The Ger- 
man Confederation, composed oiiginally of forty States, was 
formed in 1815. “ By the constitution itself the union was 
expressly termed an ” international association ” (volker- 
rechtlicher Verein), and the prerogatives of the separate 
States were carefully reserved. It was a “ Staatenbund,” as 
was the American Union under the Articles of Confederation. 
Attempts to form a more intimate union, notably that of 
1848-49, proved unsuccessful, until a crisis was reached in 
the war of 1866. The events of this year resulted in the 
union of twenty-two States in the North German Con- 
federation of 1 867,3 in which the supremacy of the Union 
was asserted with greater distinctness. This was followed by 
the formation of the German Empire under the constitution 
of 1871. The Swiss constitution underwent a number of 
changes during the century, of which the general tendency 
was toward a more intimate association.'* Yet the exclusive 
supremacy of the Union was not recognized, and the consti- 
tutions of 1848 and 1874 contained the significant sentence; 
“ The Cantons are sovereign in so far as their sovereignty is 

* In 1857-63 appeared the work of Gneist on Das Aeuiigt mglischt Ver/as- 
sungs und Verwaltungsrecht, andin 1865-68 that of Stein, Z)iV Venuallungslehre, 
marking the rise of interest in local self-government. A little later came Gierke’s 
work on the Genossenschaft. 

“ See Die Bundesakte, June 8th, 1815; Die Wiener Schlussakte vom 15 Mai, 
1820. 

“ The Constitution could be amended by a majority vote in the Reichstag, and 
a two- thirds vote in the Bundesrath; by the Constitution of 1871, fourteen nega- 
tive votes in the Bundesrath are sufficient to prevent an amendment. 

* See Bluntschli, Gesehickte des sc/naeizsrisc/un Eundesi'tc/Us, 
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not limited by the Federal Constitution, and as such, exer- 
cise all rights which have not been delegated to the Fed- 
eral Government." ' 

During the earlier years of the existence of the German 
Confederation, there was a general opinion that it was to be 
construed as an association of sovereign States. “ Those 
membeis which had but recently come into the possession of 
sovereignty were naturally desirous to retain it undiminished. 
Under the influence of the movement for German unity, 
how'ever, there was a tendency to concede the possibility of a 
diminution or limitation of the sovereignty in some way.s 
This was, in fact, a condition precedent to the success of any 
attempt to unite the German States ; for an effective union of 
sovereigns was difficult to organize and maintain.^ 

In 1853, there emanated a new theory from the historian 

* Const, of 1848, Article IIIj Const, of 1874, Article IV. 

“ Under tie old Empire there was ample occasion for the formulation of theo- 
ries as to the nature of state associations. As early as 1661, Lud. Hugo, in Dt 
statu reponuni Gerniama et regimine frmctjtum, etc., declared the sovereignty 
m the Empire divided between the central and the local states. Pufendorf, De 
Statu Imperii Germamct, i66j, denied this, but was driven to declare that the 
Empire was not a regular form of state at all, but must be looked upon as a " mons- 
trum.” Preuss says: “So haben diese ersten Kainpfet in diesen Streite eine 
bleibende prototypische Bedeutung.” — Cemdnde, 17. 

" See Brie, Der Bundestaat; cf. Welcker, Staata-Lexikon, Artikel Bund (1836), 
III, 86; Rotteck, Lehrbuch des Vernunftreckts, III, 152; Bluntschli, Geschichte 
des Schweieerischen Bundesi echts, 1849, I, 518. But see Stahl: Die deutsche 
Beichsverfassung, 1849. 

* See the Frankfurter Reichsverfassung, Art. I, sec. 5 : “ Die einzelnen deutschen 
Staaten behalten ihre Selbstiindigkeit, soweit dieselbe nicht dutch die Reiohsver- 
fassung beschriinkt ist; sie haben alie staatlichen Hoheiten nnd Recite, soweit 
diese nicht der Reichsgewalt ausdrucklich uberlragen sind.” In the movement of 
1848, there was, on the one hand, a contest between people and king, popular 
versus monarchical sovereignty; and on the other, particularism versus national- 
ism, state versus national sovereignty. It was, therefore, necessary to regard the 
supreme power in both its internal and its external phases — a condition which 
enormously increased the difficulties of interpretation. As will be seen, there was 
developed a theory of sovereignly adapted to each case. 
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and publicist, Georg Waitz.' To the existence of a Bun- 
desstaat, he asserted, it is necessary that a definite portion 
of the political functions of the association be given up to 
the charge of the individual members, and another portion 
placed under the care of the body as a whole. The central 
government and each member of the association has its own 
organization ; each has its own particular sphere of opera- 
tions. Within the limits of its own sphere, one is as inde- 
pendent in the exercise of its power as is the other. “ Now 
this independence,” urged Waitz, “ may not inappropriately 
be called by a name customary in Political Science, sov- 
ereignty.” ® Although it may seem that in a federal State 
the sovereignty of members must be limited, it must also be 
observed that “ only the extent, not the content of the sov- 
ereignty is limited, and this for the one as well as for the 
other.” 3 In other words, the sovereignty of the undivided 
States, though it may be limited in its range of action, is as 
perfect and complete within this range, as if without any re- 
straint whatever in the field of its activity .•* The power is 
irresistible and supreme, as far as it goes. The sovereignty 
is to be considered, it appears, qualitatively rather than quan- 
titatively. The question is not how far does the power ex- 
tend, if it is sovereign, but in what manner is it exercised 
within the given limits. The sovereign need not be very ex- 
tensive, but it must be intensive. Thus, the local or State 

* Attgemnne Slonatsehrift, 

’ “ Mann kann diese Selbstandigkeit mit einem in tier Politik iibliohen Namen 
nicht unpassend Souveranet'at nennen.” Grundmge der Politik, 1862, p. 162. 

'^“Nur der Umfang, nicht der Inhalt der .Souverancliit ist beschrankt und jencr 
fUr die eine Staatsgewalt so gut wie fiir die andere.”— 166. 

* Waitz really distinguishes between Staatsgewalt and SouverSnetat. The for- 
mer is “ die Einheit der in dem Staat vorbandenen (iebenden) Kriifte oder Ver- 
inbgen; andere Ausdriicke die man fiir die Staatsgewalt oder cihnlich wie Staats- 
gewalt gebraucht, haben eine andere Bedeutung, oder fuhren irre : Majeatat, 
Souveranet’at des Staates, Obrigkeit, Regiment” — Ibid,, Vj. 
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government may be just as much sovereign in its sphere, 
whatever that is, as the central or federal government in its ; 
and both, as Waitz reasons, may be sovereign, that is to say, 
independent of control, in the limits of same State. There 
is, therefore, no contradiction involved in the statement that 
there may be two sovereigns in the State: if we understand 
by this two independent political powers, each supreme in its 
own particular sphere. If sovereignty is independence in a 
certain sphere, then one is as much sovereign, or independent, 
as the other. The negative quality of independence need 
not be the monopoly of one, but may be shared by many. 

The ingenious theory of Waitz was widely influential, and 
succeeded in obtaining the endorsement of publicists such 
as Mohl,' Schulze,* Blumer,^ Treitschke,'* and others. Mohl 
still defended sovereignty in the earlier style, as absolute and 
indivisible, eternal and all-inclusive ; nowhere was there to 
be found a stronger statement of its character. Yet, he was 
ready, nevertheless, to concede that there is one exception to 
this .sweeping rule, and that is found in the case of a Bundes- 
staat. Here a part of the functions of the State is under the 
care of a number of subordinate organizations, while the 
remainder belongs to a higher, unified whole, the central 

* Robert v. Mohl, EncyklopSdie der Staatswissenschaftm, 1872, 2d ed., 118 tF. 

‘‘ Einlntung in das deuische Staatsrecht, 1867, "Nur da ein Bundesstaat vor- 

handen ist, wo die Souveranetat nicht dem einen and nicht deni andern, aondem 
beiden, dem Gesaromtataate and dem Einzelstaate, ]edem innerhalb seiner Sphere 
zusteht.” See the retraction in his Lehrbuch, 1881, 1 , 39. 

" J. J. Blumer, Handbuch des sehwemnsclten Bundesstaalsrechtes, 1863-64, I, 
147. 

* Bundesstaat und Einheitsstaat, 1 864, in Historisehe und Politisehe AufsStiu, II. 
In the same year with Waitz, H. A. Zachariii, m Deutsches Stoats- und Bundes- 
rechi (2te Aufl., 1853), found in a Bundesstaat “ Selbstandigkeit oder Unab- 
hangiglteit (s. g., Souveranetat) der Einzelstaaten in Betreff aller in die Sphtite 
der Staatsgewalt gehdngen Gegenstande, msoweit sic nicht in Interesse der Ge- 
sammtheit der Reichs- odet Bundesstaats-Gewalt liberwiesen sind.’’ — I, 94. 
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government.' In this case the States associated (^Glied- 
staaten) lose a part of their sovereignty and there is found 
beside the power of the State {Staatsgewalt) the higher 
power of the Union (JBnndesstaatsgewalt') 

The concept of a State with many sovereigns remained 
for a time the dominant one m the explanation of the true 
character of Federal State. This new concept was regarded 
as offering a solution for the difficulties necessarily accom- 
panying that conflict between nationalism and particularism 
which was the permanent obstacle in the way of German 
unity and strength. With this idea as a basis it seemed 
possible to obtain all the advantages of unity without sacri- 
ficing the independence of the several States.^ If there 
might be many sovereigns in one State, the honor of all 
might be satisfied. 

The source from which the theory was derived has already 
been made apparent in the discussion of the American doc- 
trine. The work of De Tocqueville appeared in 1835, and it 
was under the influence of his statement of the federal 
system in the United States that the idea of Waitz was 
evolved. As he himself said : “ Most of all Tocqueville’s 
clear sighted exposition of the North American constitution 
instructed me.” •* The theory was, however, not Tocqueville’s 
own, but the formulation of ideas already long in existence. 
It was, in fact, the familiar compromise theory of the Ameri- 
can federal State that was applied by Waitz and his followers 

^ EmyklopS-die, 118 ff. ‘‘Itid., lig. 

* Ibid,, 43. Schulze spoke in similar terms ot the sovereignty. — EinkUttng, l6z. 

^ Allgeme%ne Monatsckrift, 1853, p. 496. See quotations from Tocqueville, 
500, 501, 504. Waitz says that " den eigentliohen Fortschritt in dem Verfas- 
sungsleben der Vdlfcer uberhaupt hat Amenka eben dutch seine Bundesverfassung 
gcmacbt. Hier ist, wie wir zeigten, ein neues Princip grossartig durchgeflihrt. 
Die Weisheit seiner Staatsmknner hatnicht auf dem Wege theoretischer Betracht- 
ung, sondem in praktischer Erfassung dessen was das Bediirfniss forderte, Grund- 
satze aufgestellt die eine aUgemeine Bedeutung haben.”~/iifl?., 530. 
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to the German problem. The reign of the new doctrine was, 
however, of short duration. Speculation was .soon turned into 
another channel by the new course of political events, and 
though the idea of a limited sovereignty remained, it was no 
longer generally accepted.* The formation of the North 
German Confederation and of the German Empire did not 
proceed along lines favorable to the sovereignty of the States 
or to a division of sovereignty ; but on the contrary emphasized 
the supremacy of the Confederation and later of the Empire. 
As Bismarck said : “It could not have been our aim to establish 
a theoretical ideal of a federal constitution in which, on the one 
hand, the unity of Germany should be permanently guaran- 
teed, and on the other free play be given to every par- 
ticularistic tendency. Such a philosopher’s stone, if it is to be 
found, we must leave to the future.’’ “ The widespread con- 

' Compare Ruttiman, Das nordamerikantsche Bvndesstaatsrecht vergheJun niit 
den pchttschen Einrtchtungen der Schweiz, 1867, I, 70-71 ; “Ebenso ist der Aus- 
spruch dass eine Theilung der Souveranetat zwischen der Union und den Staaten 
umnbghch, eine leere Behauptung die nicht nur jedet Begrundung ermangelt 
sondetn auoh dutch die Erfahtung widerlegt wird.” Karl Gareis, Allgemetnes 
Staaisrecht, 1883, 31-32, concedes that sovereignty cannot be divided, but lavors 
the use of the term “limited sovereignty.” Will is hnntahle, he argues, though it 
is not at all divisible. J. B, Westerkamp, Staaienbund mid Eundessiaat, 1892, 
maintains that sovereignty is neither illimitable nor indivisible. “ Die Pr'amissen 
(Vollkommenheit, Einhcit, Untheilbarkeit der Staatsgewalt) waren doch erst zu 
erweisen. . . . Uebngens folgt aus den eben angefuhrten Namen nur die Unab- 
hangigkeit von einer andern menschlichen Macht innerhalb des Bereiches, den die 
betreffende Gewalt hat, und das Recht der Selbstbestimmung innerhalb dieses Be- 
reiches.” — Op. cit., log. In haRreussisches Staaisrecht, I, 71, Bornhak finds that, 
considered positively as a sum of rights and powers, the sovereignty may be re- 
garded as divisible. In this sense both Empire and the individual states are 
sovereign. — Ibid., I, 73. 

’Bezold, MaieriaUn der deutschen Reichsverfassune', I, 1 17; Dubs, J., Das 
ogentlUhe Recht der schweixerischen Eidgenossenschafi, and ed., 1878 (ist, 1877) i 
" Mankann Grenzen ebenso gut wie in Raum nach Malerien Oder nach andern, 
idealen Gesichtspunkten ziehen so dass man in solcher Weise verschiedenen 
Souveranetaten doch eigene Gebiete anweisen kann.” — .Pl. 11 , 24. Brie, S., Theo- 
rie der Siaatenverbindungen, 1886, 25, refers to limited (eingeschrankte) and 



THE TffEORV OE SOVEREIGNTY 


190 


[544 


viction that in the new union the sovereignty rested with the 
Empire itself, to the exclusion of the States of which it was 
made up, led to the rejection of Waltz’s theory and to the 
formulation of a new principle better adapted to the political 
facts of the time. 

In the new doctrine evolved, sovereignty was regarded 
from the point of view of the power of the community to fix 
the limits of its own jurisdiction ; as the phrase ran, to deter- 
mine its own "competence.” There is no longer satisfac- 
tion with the idea that the States operate peacefully, each in 
its own sphere ; but the further question is raised : Who has 
power to mark out the limits for the States ? Who or what 
power determines these “spheres” in which Waitz had said 
the States might be each sovereign? If there is a power 
which fixes the limits of activity for both state and federal 
authority, is not this power to determine the boundaries, to 
fix the competence of the federal and local governments, the 
real essence of the much disputed sovereignty? Already in 
1868 it had been argued by Georg Meyer, that a State 
must be in a condition to make whatsoever it chose an ob- 
ject of its activity, "in other words, be able to determine 
its own jurisdiction.”' He had further urged that the com- 
munity lacking such power was neither true State nor 
proper sovereign. Hence he drew the conclusion,' that the 
power to determine the limits of jurisdiction is an essential 
mark of sovereignty. 

unlimited sovereignty. In the German Union, the Federal State is sovereign, but 
Prussia still retains its sovereignty. — Ibid., ti2. Karl v. Stengel in Srhntollcr's 
yahrbuch, 1898, vol. 22’, 83, on Staalenbund und Bunde^staat, also admits the 
idea of a limited or lelative sovereignty. 

' Grund%iige dfS nerddeutsehen Bmidesrtchts, p. 3. 

Bin Bund ist niemals souverSn, mag or in der Form des Bundesstaates oder 
in der des .Staatenbundcs auftreten : es fehlt ihm slets ein nothwendiges Erfor- 
dernias der Souverilnetai, die selbsCindige Bestimmung der Sphilre seiner Thiltig- 
Iccit.” — Ibid., 24, The North German Union is limited in this respect ami there- 
fore not properly sovereign. — Ibid., 56-57, * 
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Four years laterj after the formation of the German Em- 
pire, the same idea was reiterated with greater emphasis, 
Meyer declared that where there exists any power whatever 
which may constitutionally take away the powers of the in- 
dividual States in an association, then it must be held that 
these States “ are no longer sovereign, not even limitedly 
sovereign,” ^ This, he found, was the case in Switzerland, 
North America and Germany, in all of which there is a 
supreme power, the “ constitution-making power,” which 
is superior to both central and State Governments.® This is 
alone the sovereign power, that is to say, it alone is able to 
determine the limits of activity for all authorities within the 
State. Likewise did Haenel argue for “ Kompetenz-Kom- 
petenz ” as the characteristic feature of the notion of 
sovereignty,3 No person or association in the State can be 
said, so runs the reasoning, to be able to extend or expand 
the field of its legal activity at will. They are all legally 
limited by some other and superior body. The sovereign 
alone has the power to do whatsoever it wills, to choose its 
own field of operation, to limit itself and to be limited by 
no superior. The city, for example, or the organ of local 
government, may have its juiisdiction expanded or con- 
tracted or wholly removed. It does not determine its own 
competence, but is subject to the will or command of 
another. The sovereign State, however, sees above itself no 
organization to which it is legally liable, no body which can 

‘ Siaaisrechthehe Erdrierungen uier dte deuische Reichsverfasmng, 1872, 6. 
He excepts those slates which possess certain rights not to be taken away without 
their consent. These, says Meyei, may be looked upon as still sovereign “ in 
ganz beschrankter Weise.” — Ibid., 82. 

‘‘■Ibid., 7: “Diese Gewalt ist nicht etwa die Bundesgewalt es ist viel- 

mehr eine ganz besondere Gewalt, die verfassungsgebende.” 

* Albert Haenel, Studun xum deuisc/ien Staatsrechte, Fart I, 1873; DU 
veriragsmassigen Elements der deutschen Reiehsverfassung, Part II, 1888; 
Deutsches Staatsreckt, 1892, 
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by a legal or constitutional process determine the limits of its 
jurisdiction, no legal superior to whom it owes obedience/ 
just here is to be found the essential and indispensable mark 
of sovereignty. “ In this legal power of the State over its 
competence lies the first requisite of self-sufficiency, the kernel 
of its sovereignty.” “ The heart of the sovereignty of a State 
is, then, the “legal self-determination of its jurisdiction ” 
(die rechtliche Selbstbestimmung seiner Kompetenz) ; the 
legal power, not the mere physical force, to say where it 
shall act and how it shall act. Lack of a legal superior con- 
stitutes sovereignty; the existence of such a superior is con- 
sistent with subordination only. In the German Empire, for 
example, what organ has the legal power to define its own 
limits ; the individual State or States, or the Empire itself ? 
Applying his criterion, Haenel finds that the true sovereign 
is the Empire, inasmuch as it possesses the undisputed 
power to change its competence or jurisdiction as it will, 
since it has, in his own phrase, “ the legal power of self- 
determination.” 3 Acting in a wholly legal and constitu- 
tional way, the Empire may, as it chooses, increase its own 
powers, diminish those of the individual States, and deter- 
I mine their respective fields of governmental activity. 

I In like manner, Laband rejected the earlier theory of 
VJVaijtz, and stigmatized'lir^dea of the double-sovereignty as 
a chimsera. The national life, he held, can no more be torn in 
two and continue to be life, than that of the individual 
man.+ States are either sovereign or non-sovereign ; there is 

' Studten I, 148 : “ So gilt von alien Petsonen im Staate in jedem Sinne der 
Satz, Niemand fcann sich selbst seine Kompetenz erweitern, aber er trifft nicht 
zu fur den Staat selbst.” 

’ " In dieser Rechtsmacht der Staates liber seine Kompetenz liegt die oberste 
Bedmgung der Selbstgenilgsamkeit, der Kernpunkt seiner Suveranetiit.” — I, 149. 

^ Das Staaisrecht des deulschen Reiches, Isted., 1876-82; 2d, 1894; 3d, 1895. 
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no such a thing as a half, divided, diminished, dependent, 
relative sovereignty ; but only whole sovereignty or no sov- 
ereignty.' By sovereignty he understands the power to de- 
termine the limits of jurisdiction for the community. Deter- 
mine in whom this power lies, he says, and you determine 
where the sovereign power is. If limits for a State can be 
fixed by a power external to it and able to act without its 
consent, though still within the bounds of the existing law, 
the sovereignty of that State is simply at an end. There is 
no middle ground possible, since the community either has 
supreme power or has it not, and no compromise such as 
that suggested by Waitz and his school is admissible.” As 
a matter of law the Empire is sovereign, the States are sub- 
ordinate and non-sovereign, and there is no division of the 
-supreme power possible in theory or existent in fact.^ 

A modification of the Kompetenz-Kompetenz theory has 
been made by the Austrian publicist, Georg Jellinek.-* 
His position is that while, so long as the community is con- 
sidered internally, the sovereignty may consist in the legal 
power of a State to determine its own competence, yet from 

Das Staatsrecht, 2d ed., 15; “Das Kntermm der obersten, liochsten Gewalt 
besteht darin, dass sie nur sich selbst bestimmt and von kemer andern Gewalt 
rechtlich yerpflichtende Vorschnften empfangen kann.” 

” 1st ed., I, 65. “ Es giebt keine halbe, getheilte, verminderte, abhdngige, re- 
lative Souveranetat, sondem nur SouveriinetSt Oder nicht Souveranetiit.” — 3d ed., 
I, 65, 66. 

" 1st ed., I, 93. Treitsohke changed front in 1874. See Prmssischc Jahr' 
b'ucher xxxiv, on Bund ^md Retch. “ The dualistic theory of the two sovereign- 
ties of the federal state stands m open contradiction to the public law of the two 
federal states of the present,” 526. The essence of sovereignty is found “ in der 
Kriegsherrlichkeit und in der Befugniss des Staates den Umfang seiner Hoheits- 
rechte selber zu bestimmen,” 527, The Empire is sovereign, but Prussia with its 
veto over all constitutional amendments has not lost its sovereignty, 539. 

^Die rechtlidie Natur der Staatenvertrage, l88o; Die Lehre von den Staaten- 
veriindungen, 1882, Gese/x und Vererdnung, 1887, System der sttbjeklivsn 
.Sffentlichen Rechte, 1892; Veber Siaaisfrag>nente,l%^6. 



194 ■ 


THE THEORY OF SOVEREIGNTY 


[S4& 

an international point of view, this criterion appears to be 
insufficient.* This is seen clearly in the case of the suze- 
rainty of one State over another, as that of Turkey over 
Bulgaria, in which case neither the superior nor the subordi- 
nate power has the right to change the limits of its legal 
competence with reference to the other. It seems that if 
“ Kompetenz-Kompetenz ” were made the test, neither Bul- 
garia nor Turkey would be sovereign, since neither can of 
its own will alter the limits set; so in the relations of Hun- 
gary with Croatia and Slavonia, as fixed in 1868.’ Here 
the test fails, and no sovereign is discoverable, since the 
power to determine the limits of jurisdiction belongs to 
none of the communities in question. To Jellinek it seems 
preferable, therefore, to emphasize the manner in which a 
State may be legally bound, rather than its power to deter- 
mine its legal competence. It is not necessary that a State 
be able to alter positively the boundaries of its jurisdiction, 
but merely that it cannot be legally bound except by its 
own will. If the State can be obligated by itself only, and 
by no other power, then we must say that it is in the posses- 
sion of sovereignty. “Obligation exclusively through its 
own will,” says Jellinek, “ is the juristic mark of the sover- 
eign State.” 3 Other associations may be bound or obligated 
by a will not their own, as the city or the local community, 
but the sovereign Slate can be bound solely by its own 
will.'* Sovereignty is therefore defined by Jellinek as “ the 
characteristic of a State, through which it can be legally 

* StaaUnverbindungen, 29. * End., 30. 

" StaaienverHndungen, 34 : “Ausschliessliche Verpfliclitbarkeit durcli eigenen 
Willen isl das juristische Merkmal dei. souveiunen Staates.” 

‘Jellinek argues throughout that the promises made by a stale give rise to a 
real and genuine fight; that if this be not true, neither constitutional nor inter- 
national law IS possible. 
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bound only by its own will.”' Sovereignty is the power 
of exclusive legal self-determination. That State and only 
that State is sovereign, all of whose acts are determined 
in accordance with its own legal or constitutional forms, 
whose acts are all consequences of its own legally ex- 
pressed will. Thus, as long as a State is bound merely by 
its own agreement or contract, it must be regarded as 
“ legally self-determinate,” in contrast to a body which is 
bound whether it wills or not.' Moreover, out of this idea 
of “ legal self-determination,” says Jellinek, come all the 
other attributes connected with the supreme power. From 
this follows the right to determine the competence of the 
State, from this the customary body of concrete rights, from 
this the indivisibility of the sovereignty, from this its perma- 
nence.3 These qualities may all be derived from the pri- 
mary concept of the power of exclusive obligation through 
one’s own will. 

Another argument in support of Jellinek’s position is 
found in the possibility, under the new form of definition, of 
limiting the power which must otherwise appear as unlimited. 
As ordinarily considered, sovereign power is absolute and 
unlimited power; but if regarded as a right to exclusive 
self-determination, we do not shut out the idea of limitation 
altogether, but only that of limitation by another than one’s 
own will. The sovereign power is limited, but only by itself, 
and in Jellinek’s system this self-limitation may create per- 
fectly good right.-f Sovereignty is therefore regarded not as 

' Staatmverbindun^en, 34 : “ Souveranetat ist demnach die Elgenschaft ernes 
Staates kraft welcher er nur dutch eigenen 'Willeu rechthch gebunden werden 

’"Juiistisch muss vielmehr, jeder Staat sofem und solange er nur dutch emeu 
Vertrag verpflichtet ist, was auch dutch diesen seine poHtische Stellen werden 
mOge, als souveraner Staat angesehen werden.” — Staafenverbmdunsttt, 35. 

^ StaaUnverbindungen, 34, 35. 

* Well stated in DU rechtliche Natur der StaatemertrHge, 27 : “ In every con- 
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limitlessness (Schfankenlosigkeit), but as the “possibility of 
self- limitation” (die Moglichkeit der Selbslbeschrankung)/ 
with the emphasis on the "self.” It is in the nature of the 
State that it should be limited (in Jellinek’s sense of the 
term), but it is also in the nature of the sovereignty that it 
should be limited only by itself, by its own voluntary act, 
through the recognized organs of the State. “ What could 
be maintained until now,” says Jellinek, " only in spite of the 
sovereignty and against the sovereignty, can now be ex- 
plained only through the sovereignty and out of the sove- 
reignty.” ® 

The new doctrine of sovereignty, then, whether as 
" Kompetenz-Kompetenz ” or as “exclusive legal self-de- 
termination,” replaced the earlier idea of a double sove- 
reignty. The events of 1867 and 1871, the formation of the 
constitution for the North German Confederation, and still 
more that of the constitution of the Empire, made almost 
untenable the juristic position that there may be many 
sovereignties or many half-sovereignties within the limits of 
Germany.' The proposition that the Union, the Empire, was 
the true sovereign and the only sovereign obtained general 

Crete act of will lies a limitation of the -will Therefore every act of will on 

the part of the State is a limitation of the will of the State The State does 

not cease to will what it has once fixed as the content of its will, until a contrary 
act of will has aimulled the first.” 

^ S/aalsnverbindungen, 36. Haenel criticises Jellmek’s proposition as being 
true only in the general sense that “ all human will is in last instance determined 
by itself.” — Staaisrecht, sec. 16. 

“ With Jellinek, compare H. Rosin, “SotwerSnetat, Staal, Gcmtindc, StlbHvtr- 
•wal/ung,” in Hirth’s 1883, against ‘'Kompetenz-Kompetenz," and in 
favor of “ legal self-determination.” Georg IJebe, Staatsi'echtliche Siudim, 1S80, 
10: “The sovereignty of a State does not consist in the fact that the State can in 
general do what it wills, but that in its legal capacity (Rechtsf.ihigkeit), in the 
capacity to determine its legal competence, it is m general, and in its capacity 
to act (Handlungsfahigkeit) only so far, limited as it wishes to limit itself.” See 
also Zeiisthrifi fUr d, g, Staaiswissensehafl, 1882, 
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recognition among publicists ; the individual States were no 
longer able to maintain their claims to sovereignty, either in 
fact or in law. There was a constitutional power in article 
78, to which they owed obedience.* But if sovereignty 
must be given, why, it was asked, is it necessary that state- 
hood be surrendered with it? There is but one sovereign, 
is there also but one State ? If there cannot be a semi-sov- 
ereign State, can there not be a non-sQveteign State? In 
other words, is it not possible to separate sovereignty from 
statehood, to maintain that sovereignty is not an essential 
mark of the State? 

Down to this time, as has been shown, sovereignty and 
statehood had been inseparably bound together ; sovereignty 
had been regarded as the life and soul of the State, as its 
most essential and indispensable attribute. Whatever else 
the State might be, it was at all events and before all things 
a sovereign organization. From the time when the State 
emerged from the chaos of feudal conditions, its most char- 
acteristic element had been the possession of the supreme 
power. Bodin said: “The State is a just Government of 
many families with their common property and with sov- 
ereign power.” Following him, political theorists had again 
and again built their systems of political science upon a like 
foundation: whatever else the State might be, it was 
supreme, it wore the crown and wielded the sceptre. Even 
more, in Germany itself there had been developed an exalted 
and majestic idea of the State by Hegel and his successors, 
and the long contest between king and people had ended 
with the general recognition that neither party was supreme, 
but that the only proper bearer of the sovereign power was 
this very But now the particularism of the members 

of the German Empire demanded however that either sov- 

' Prussia retains a veto on all amendments to the constitution, and the states 
with reserved rights cannot be constitutionally deprived of them. 
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ereignty or statehood be assigned to them. The former 
quality they could no longer possess ; the latter they could 
retain only by the divorce of the two concepts, sovereignty 
and statehood. Thus, in response to a demand of the 
former States for continued recognition, the idea of the non- 
sovereign State was formed. 

The first step in this direction was taken by Georg Meyer 
(1872).* He announced that Bodin’s idea of the State 
could lay no claim to universal application for all times and 
peoples, that it was not fitted to become the basis of politi- 
cal science. The true foundation for a system of modern 
politics must be found, not in the idea of the sovereign 
State, or of sovereignty as with Bodin, but in the political 
community ( Gemeinwesen) in general, and aside from con- 
siderations of sovereignty or non-sovereignty. “ State," he 
argued, may be used in two senses, either as 'having refer- 
ence to a centralized State (Einheitsstaat) or to a member 
of a greater political society, along with other associated 
communities or States.® In the first instance, that is, in the 
case of a centralized State, we have a sovereign political en- 
tity, in the common use of the term ; in the second instance 
the States possess only a limited governing power, and may 
or may not be sovereign, according to the nature of the 
union of which they are a part. If the political society is 
organized in the form of a confederacy, the members are fully 

Staaisrechtliche Erorierungen, 8: “Der Staatsbegriff Bodins kann daher eine 
allgemeine Gultigkeit ftir alle Zeiten und Vdlker nicht beanspruchen , . . crsoheinl 
der Begriff des Staates nicht geeignet die Giundlage der politihchen Wissenschaft 
zu werden. Mann muss vielmebr von dem allgemeinen Begriff des politischen 
Gemeinwesens ansgehen,” With Meyer compare Mohl, EncyhlapiUlie (1872), II, 
sec. 13, denying that sovereignty is an essential mark of the state. 

* Lehrbuch des deutseken StaaUrechts, 1878, 2, 3 : “ Slaaten in diesem Sinne sind 
niemals in vollen Umfange souveron. Die Frage oh sie ein beschriinkte Souver- 
iinetat besitzen, kann nicht allgemein, sondem nur auf Grand eines ooncreten 
politischen Verbandes beantwortel werden.” 
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sovereign still ; if in the form of a Federal State, the pos- 
session of sovereignty may be a matter of doubt, but even 
if sovereignty is really lost, they remain as truly States as 
before the formation of the union.* “ States," declares 
Meyer, “ are those political communities which have 
the authority to perform political functions independently, 
that is, according to their own laws, and to regulate their 
constitution independently, that is, by their own laws.” 
They may be either sovereign States, that is, " such as are 
subjected to no higher power, or they may be non-sove- 
reign States, that is, those over which a superior political 
society has a limited government.” ^ 

Laband also agreed to the possibility of a non-sovereign 
State. There are political communities, he claims, which 
although not sovereign, nor half-sovereign, nor relatively 
sovereign, are none the less ' entitled to the name of State, 
They possess a “non-sovereign political power,” consisting 
in the fact that they can, “ in their own right, and not on the 
basis of mere delegation, establish binding rules of law ” 
(Rechtsnormen).'* They may have governmental rights, 

^ Theie are, it appears, two distinguishable elements in the idea of sovereignty, 
namely, that of independence (Unabhangigkeit) and that of absoluteness (Un- 
beschranktheit). In international law a State is sovereign when it has independ- 
ence; in the sense of constitutional law, when it is unlimited by any other person 
on its territory. — Lehrbuth, lo, 

^Lehrbuch, 4tli ed., 1895, 81 “Staaten sind demnach alle diejenigen poli- 
tischen Gemeinwesen, welche die Befugmsse besitzen, politische Aufgaben selb- 
stiindig d. h. nach eigenen Gesetzen zu erfdllen und ihre Verfassung selbstandig 
d. h. durch eigenen Gesetze zu regeln.” 

'^Ibid.-. “(a) welche keiner hflheren Gewalt unterworfen siad; (b) welche 
einem hoheren politiscben Verbande eine hcschrankte Herrsohaft zusteht." 

* “ Autonomie als em juiistisch relevanter Begriff setzt daher eine nicbt souver- 
tlne offentliche rechtliche Gewalt voraus, der die Befugniss zusteht, kraft eigenen 
Rechts, nicht auf Grand blosser Delegation verhindliche Rechtsnormen aufzustel- 
len.” — Siaatsr£chi,l, 108, 1S76. Cf Ilaeiiel Sludten,!, 6^: “Nicht der Einzel- 
staat, nicht der Gcsamintstaat sind Staaten schlechthin, sic sind nur nach der 
Weise von Staaten organisirte und handelnde politische Gemeinwesen.” 
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although lacking sovereign power ; they have State powers, 
although these are not sovereign State powers. The whole 
situation is summed up by Laband in the following way : “ It 
is enough to show that when a number of States, formerly 
independent, come together in a Union, so that they have 
above them a superior power, nevertheless there can remain 
to them an abundance of governmental rights in their own 
name, of duties in the regulation of the community, and of 
means for their forcible execution. If these governmental 
powers belong to them in their own right, that is, not 
through delegation or transfer from the sovereign power 
that is superior to them, and if they can make these rights 
good according to their own independent will and execute 
them, they cease to be sovereign, but do not cease to be 
States."^ 

In the same path follows Jellinek, who admits the exist- 
ence of political communities which govern, which give 
binding commands, which possess these powers, moreover, 
in their own right, yet are, despite all this, merely non- 
sovereign States.® The essential mark of the State is that 
it rules or governs, but this the non-sovereign may do as 
well as the sovereign. The essential point is that this be 
done in one’s own right, and by this phrase Jellinek means 
that the right be “legally uncontrollable.” Neither the 
source from which the right is derived, nor the manner in 
which it may be taken away is bound up in the idea of 
independent right. It is enough that under the existing 
legal order this right cannot be legally taken away.3 

^ Slaaisrecht, 3d ed., 1895, 1-67- See Staatsrecht, 2cl ed., 1894, 17; “Man 
Isann also nach Gerber’s zutreffbnden Ausdruck die Souveriinetit als eine Eigen- 
schaft der vollkommenen Staatsgewalt bezeichnen; aber ein wesentliches Element 
des Staatsbegriff ist sie nicht.” 

’ Lehre von den Siotatenveniindungen, 36. 

^Jbid , 42 ! “Eigencs Kecht ist rechdich uncontrollirbares Reclit,” referring at 
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Even Gierke, who worked so effectively for the development 
of the theory of the sovereignty of the State as a juristic 
person, in order to reconcile the claims of king and people, 
is disposed to admit the possibility of a non-sovereign State. 
He refuses to consider those theories “ which rob either the 
German Empire or the German individual "States of their 
quality as States ” * Since the Federal State exists as a 
State formed from associated States, the idea of the State 
must be so framed that it will remain applicable even in such 
a case. As a matter of fact and of law, these States exist, 
and political theory has no right to dispute their reality and 
possibility, Gierke starts from the proposition that the 
sovereignty, though the supreme and indivisible power, may 
nevertheless, as is generally recognized, be held in common 
by several organs. Thus the king is no longer the exclusive 
holder of the sovereignty, but has by his side other organs, 
such as the Legislature and the Judiciaiy. So, in the Federal 
State, reasons Gierke, there is a supreme and indivisible 
power, which is held in common by a number of paities, 
that is, the individual States and the central State.* None 
of these alone, but all taken together, are the real bearers of 
the sovereign power. In this association, however, the for- 
merly sovereign States, though losing their sovereignty, re- 
tain their statehood ; they all possess a share of the State- 
power (Staatsgewalt) which is exercised independently of 

this point to Cooley’s definition of sovereignly as “ uncontrollable power.” Non- 
sovereign States “ sind Staaten, denn sie herrschen d. b. sie stellen aus eigenem 
Entschluss und eigener Macht die Unterthanen unbedingt bindende Normen auf. 
Hire Hoheilsrechte steben ihnen zu eigenem Rechte zu, d. h. tie bind nicht aus 
der abtuellen Rechtsphare des souverlinen Staates abgeleitel.” — Gesifz und Ver- 
ordntmg, 201. 

'■ SAimolkr's JahHuch, 1883, 1159-60. 

» “ Der Gesammtstaat und die Einzelstaaten in ihren Zusainmengehorigkeit bil- 
den das .Subjekt welches sonst in einer einzigen Persbnlichkeit entsteht.” — IM, 



202 ' THE THEORY OF SOVEREIGNTY [556 

the Others ; they are juristic persons knowing no superior, 
and must fairly be regarded as genuine States. 

The German theory of a divided sovereignty and of the 
half sovereign state was early attacked in the most vigorous 
style by a partisan of state- sovereignty. As Waitz had been 
influenced by The Federalist and De Tocqueville, the cham- 
pion of the states, Max Seydel, was indebted to the theory 
, formulated by John C. Calhoun. Seydel assailed, root and 
branch, the theory of the Federal State and the prevalent 
doctrine of sovereignty attached thereto.' All so-called Fed- 
eral States, he said, are in fact either simple States or asso- 
ciations of sovereign States ; there are no combinations of 
States which are partly sovereign and partly non-sovereign : 
for a State is either sovereign or it is not at all." It is con- 
ceivable that a State should not fulfill all its functions, but a 
State which not only does not, but cannot do this, because 
limited by another, would be an absurdity — in the happy 
German phrase, an “Unding.”^ The idea sometimes urged, 
that sovereignty is a merely relative matter, he denounced as 
equivalent to the “bankruptcy declaration of the idea of the 
Federal State” ("die Bankerroterklarung des Bundesstaats- 
begriffs).+ The attempt to divide or compromise the sov- 
ereignty merely shows the inherent weakness of the whole 
conception. In reply to the ai-gument that in the Federal 
State only the extent, not the content, of the sovereign power 
is limited, Seydel asserted it to be “ exactly the content of 
the sovereignty that it has no definite extent;”* in other 

' TiMnger Zeitschrtft f&r die gesammie Staalnuissenscha/i, 1872, on “ fJer 
Bundesstaatsbegriff." Also Grundd-tge einer allgenieinen Siaatsltkre, 1873. 

'' Tub. Zeitschrtft, 208. Seydel quotes Calhoun, 198. 

“ “ Ein Staat der dies gar nichl thun darf, sondern darin durch einen anderen 
beschrankt ist, 1st ein Unding.” — Ibid., 205. 

* Ibid., 207. 

’‘Ibid., 202! “Es ist gerade der Inhalt der SouverUnetiit dass sie koinen be- 
stimmten Umfang hat, ebenso wie dies der Inhalt des Eigenthumsreclils ist.” 
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words, the essential nature of sovereignty is that it be in no 
direction limited, that a free field of activity be opened to it 
in every direction.’ The content of the sovereignty, as 
Seydel would have it, is the impossibility of any theoretical 
limitation of its extent. His position is that sovereignty is 
indivisible in its nature, and that is an inseparable attribute 
of the State ; from this vantage point he argued against the 
existence of the Federal State, and in favor of the unimpaired 
sovereignty of the original States. Although his polemic 
against the Federal State was unsuccessful, he showed clearly 
enough the impossibility of a divided sovereignty, and early 
rendered the position of Waitz’s school almost untenable.® 
Written from a particularistic standpoint, his work really 
facilitated the advance of an idea nationalistic in nature. 

The idea of sovereignty as a characteristic mark of the 
State has not of late found many active defenders, yet has 
not wholly lacked partisans. In particular Zorn 3 has pro- 
tested against the idea of a non-sovereign State. He de- 
clares that “ sovereignty is the first and highest conceivable 
mark of the State.”'* Where the sovereignty fails, there no 
State is to be found ; they must always be found in combi- 
nation ; one cannot exist without the other.® The school of 

' Ibid., 191 ! " Man muss alle denkbaren Befugnisse ausiiben konnen, abet 
man muss sie nioht ausUben.” 

'‘With Seydel compare Hagens, StacU, Rechtund Vblherreehi, 1890. 

® Das Slaaisrccht des deutschen Reiches, l88o; in the Zeitschrifi f t/r dtegesammte 
Siaatsw., 1881, on Streitjragen des deutschen Siaatsreckis; TLUtth.’% Annalen, 1884, 
E'ctte EcHrSge %ur Lehre vom Bwndesstaat. 

■* Hirth’s Annalen, 475 : “ SouveriinetSt ist die Moglichkeit der eigenen Rechts- 
setzung ohne hohere Kontrole. Ist die letztere Moglichkeit die spezifische Eigen- 
scbaft des Staates, so ist daroit zugleich erweisen, dass Souveriinetat ein essen- 
tiales Begriffsmoment des Staates ist.” 

‘Compare Held, Grundsf'ge, 1868, 328: “Was die Gewalt and Verwaltung des 
Staates von jedet andem Gewalt and Verwaltung juristisoh unterscheidet ist gleich- 
lalls nur die staatliche Souveranet.it.” Lasson, A,, System der Rechtsphihsophie, 
1882, 391: “ Souveriinetat ist also die wesentliche und untersoheidende Eigen- 
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thinkers who support the 'doctrine of the inseparability of 
sovereignty and statehood seems, however, unable to make 
headway against the widespread theory of the non-sovereign 
State. 

It appears, then, that the result of the German constitu- 
tional and political development has been the evolution of a 
theory of sovereignty as the power of determining legal 
competence, or as the faculty of legal self-determination. 
The new conditions presented for solution a problem differ- 
ent from that of the period when the idea of a divided sove- 
reignty flourished. The question then was ; How shall the 
co-existence of the separate States and the central State be 
reconciled? How shall the various States operate within the 
limits of one and the same political society? The answer 
was ; By a division of the subjects upon which the several 
sovereigns operate ; to one belongs this function, to another 
that, yet each within his own particular and proper sphere 
is equally sovereign, equally supreme. As the idea was ex- 
pressed : “It is the extent, not the content of the sovereignty 
which is limited,” But with the events of 1866-71 the con- 
ception of sovereignty underwent as great a transformation 
as did actual governmental conditions. It was now held 
that sovereignty is really the power of marking out the 
bounds of jurisdiction or competence (Kompetenz-Kom- 
petenz), the power to determine in last resort the field or 
the subjects over which the State will act; or in the later 
form of statement, the power of exclusive legal self-deter- 
mination. The sovereign not only must be supreme in 
its sphere, but must be able to say what its sphere shall be. 

schaft des Staates nud sie besteht in der vollkommenen Unabhiingiglceit oines 
Willens gegenuber dem Willen eines anderen Staates.” Latsun holds that sover- 
eignty is really applicable to international relations only. — Ibid,, 392-93. Borel, 
E , Etude, 77 and following, defends the sovereignty of the State, He is particu- 
larly influenced by the difficulty of distinguishing between the noii-sovereign State 
and the local administrative bodies. 
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As Seydel said against Waltz’s theory, “ it is the content of 
sovereignty that it be able to determine its extent.” Mani- 
festly, under such an interpretation, there can be but one 
sovereign in any given political society, for there could not 
be two powers each capable of drawing the boundary lines 
at will. Hence the claim that the members of the German 
Empire were individually sovereign lost its foundation. But 
the question was at once proposed : Though sovereignty has 
vanished, does not statehood still endure? And the re- 
sponse was : Though there can be but one sovereign in a 
given political society, there may be many States within one 
Federal State. Tf the former sovereign State cannot con- 
tinue sovereign, it can at least remain a State. That is 
to say, the idea of a non-sovereign State, or so to speak, 
a semi-State, has been made the successor of the idea of a 
relative or semi-sovereignty. The State possesses the power 
to govern, but not the sovereign power ; it rules, but not 
supremely. 

At this point, however, arises a difficulty of the most 
serious nature, namely, the distinction of the State as thus 
conceived from the city or local community. In view of the 
increased and increasing importance of these smaller units in 
government and administration, they become serious rivals 
of the non-sovereign State. They too are in possession 
of governmental rights, they too establish law and compel 
obedience to it.’ How shall the State deprived of its sov- 
ereignty be distinguished from the organ of local govern- 
ment, with its growing importance as a political unit? The 
answers given have been of so discordant a nature as to 
show the seriousness of the difficulty. On the one hand, the 
mark of distinction has been found in the circumstance that 
the State possesses power to govern “ in its own right,” as 

* See the review of Laband in Political Sdence Quarterly, III, 123, by Profes- 
sor Burgess. Cf. Willoughby, Nature of the State, ch. x. 
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opposed to the delegated or derived right which the organ of 
local government has. So reason Laband' and Jellinek.* 
Other theorists have rejected this idea, contending that the 
local organ also governs “ in its own right,” and have 
found the distinction 3 in the nature of the functions per- 
formed ; those of the community being local in character, 
while those of the State are national in nature.* Again, it has 
been held that the difference between State and locality con- 
sists in the fact that the latter cannot be a subject of interna- 
tional law;^ or again, by Preuss, in the fact that only the 
State possesses the “ Gebietshoheit," the essence of which is 
the legal power to alter the territorial basis of the political 
society.* Thus opinions are still diverse and no settled con- 

‘ Staaisrechi, 3d ed., 1895, 1 , 62. 

* Staatenverbindungeti, 40. In the work, Ueber Staatsfragmente, 270, a dis- 
tinction is found in the fact that the non-soveteign State would, on the removal 
of the control exercised by the sovereign State, become sovereign “ ohne weiteres.” 
Thus Bulgaria is a non-sovereign State and on the removal of its superior would 
at once become soveieign, whereas Canada is only a colony and would require a 
reorganization before becoming sovereign. Jellinek, 300, proposes a new term 
“Land,” by which is to be understood “die Zwischenform. . ... . die zwischen 

Provinz und Provinzialband einerseits, und Staat anderseits sich einschiebt.” 
Canada is really a “ Bundesland,” “ ein aus der Federation von Ldndern entstand- 
enes Gesammtheit, ein Staatsfragment, das wiederum aus Staatsfragmenten be- 
steht.”— 307. Austria is ranked as a“Landerstaal.” — Ibid., 308. G. Meyer, 
Siaatsrecht, 1895, 7, finds that the will of the State over the organ of local gov- 
ernment is “legally unlimited,” whereas the State itself has a field m which it is 
legally unlimited, namely in the performance of certain political duties, and in 
the determination of the State’s organization. Compare an article Ueber den 
begrifflichen Unierschted zitnsc/ien Staat und Kommunal-Verband,'\rj W. Rosen- 
berg, iii/drc/ifw fur Sffentliches Recht, 1899, 328-70. 

•S.'Brie, Theorie der Staatenverbindungen, 1886, 13-14. H. Rosin, Sotmer- 
anetat, Staat, etc, 1883, Hirth’s Annalen, 291. O. Meyer, EinleUnng, 2nd ed., 
1884, 28. Gierke also criticises the “eigenes Recht” as a mark of distinction be- 
tween State and community {SchmolleFs yakrbuch, 1883), although rejecting 
Rosin's criterion of distinction. 

^Stoeber, P., Archtv fur Sffentliches Recht, 1886, 638. 

’ Gemeinde, Staat, Retch, 406, “Die rechtliche Fahigkeit einer Gebietskiirper- 
schaft sich selbst wesentlich zn vewndern.” 
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elusion has been reached. The element of sovereignty hav- 
ing been eliminated from the State, there seems to be no 
characteristic mark remaining to distinguish the non-sov- 
ereign State from the local unit of government, at least none 
upon which there is anything like a general agreement.' 

It appears, then, that the German school accepted the 
theory of sovereignty in a limited sphere, but under the in- 
fluence of political events soon rejected it as illogical and 
impossible. The indivisibility and the illimitability (formal 
at least) of the sovereignty have been generally maintained, 
but its indispensability as a mark of the State has been 
abandoned The indivisibility of sovereignty has been 
purchased at the price of sovereign statehood. There could 
not be' two sovereigns in one State, but there has been found 
room for two States and one sovereign. 

The last consequences of the new development are seen 
in the attempt to eliminate altogether the idea of sovereignty 
from the concepts of political science. This is the work of 
Hugo Preuss in a recent suggestive study.” The notion of 
sovereignty — by which is understood absolute power, Bodin’s 
“absolute and perpetual power of a State” — is assailed as 
inconsistent with the existence of modern public law. It is 
incompatible with international law, since an absolute power 
can be in no way bound by its agreements with other States ; 
the sovereign remains as free after contracting as before, and 

* Compare in this connection the review of Laband by J. W. Burgess in the 
Pol, Sc. Quarterly, III : “ If sovereignty in the federal system be exclusively in the 
Union, then it seems to me that this makes the Union the only real state, and that 
the only distinction between the separate states and the municipalities lies in the 
fact that while the municipalities derive their authority from the states inapositive 
and definite manner, the states derive their power from the Union in a permis- 
sive and general manner.” Also, Pohtical Science Quarterly, I, on "The Amer- 
ican Comutonwealth." 

’ Gemeinde, Staat, Reich als Gebietskorperschaften; Verstich einer deuischen 
Staaishonsirukiion auf Grundlage der Genossemchapsiheorte, 1889. 
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there is no basis left upon which a structure of international 
law may be erected. Again, sovereignty stands opposed to 
the idea of the Federal Slate, since it necessitates the sacrifice 
either of the Federal State altogether, or of the independent 
position of its members. The conception of sovereignty is, 
moreover, hostile to any system of constitutional law, inas- 
much as it excludes the notion of reciprocal rights and 
duties on the part of the State, thus arraying itself against 
any possibility of a body of law. Finally, it is unfavorable 
to the recognition of legal personality to the local organi- 
zations or communities, being incompatible with personality 
in any other association than the Stale itself.' “ Sovereignty 
is,” says he, "a negative legal idea, that is, the technical 
expression for a conception of law and the State ; an idea 
which, outside the boundaries of private law, recognizes no 
relations of independent personalities, but only the sovereign 
will of the omnipotent State.” “ The idea of sovereignty 
may have been eminently adapted to the days of the absolute 
State, when the doctrine was enunciated by Bodin, but 
with the modern constitutional State (Rechtsstaat) it is 
wholly at variance.3 The absolute State, he reasons, was an 
exclusive society (Exclusiverband), recognizing no person 
above it, and admitting the existence of none beneath it.+ 
In contrast to this, the modern State, the constitutional 
State, shows an extended series of “ social persons,” from 
the family up to the Empire, all associated in a complicated 
sy.stem of reciprocal rights and duties. Preuss is led, there- 

’ Gemeinde, Staat, etc., ii8 ft. 133. 

“ Aeuss endeavors to show throughout that his conclusions are logically de- 
duced from Gierke’s premises. 

II r : "Der souvenine Staat und die romanistische absolute Person sind 

korrelate BegrifFe In so analoger Weise haben sich beide Begrlffe ausge- 

prsigt und dieses ibr gemeinsames Gepdige m ein Wort gefasst, heisst. Souver.inetiit. 
Das ist das ureigene und eigentliche Wesen dieses Proteus unter den Begriffen.” 
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fore, to conclude that the idea of sovereignty is wholly 
inconsistent with the modern idea of public law, and must 
consequently be stricken out from the categories of political 
science.* 

The concept of sovereignty disposed of, there remains in 
its place the idea of authority (Herrschaft),* which is the 
characteristic relation of a society as a whole to its mem- 
bers ; a relation which is possible only in an organic union 
or association of various persons. One will is ranked above 
another will only when standing in the relation of the whole 
to a part. This is seen even in the family, and runs through 
the whole series of legal persons. It is common to the com- 
munity, the State, the empire, to all forms of corporate exist- 
ence. There is involved no idea of absolute, unlimited, 
exclusive powers, but a reciprocal organic relation of a 
wholly different nature. But while all these “ social persons,” 
such as the family and the community, possess the govern- 
ing power, there still remains to the State one distinguishing 
characteristic. This is found in the “ Gebietshoheit,” which 
is the “legal capacity of a “ Gebietskorperschaft ” to alter 
itself essentially.” 3 , 

Closely connected with the theory arising out of the 
federal relation is that which is found in the field of inter- 
national law. Here the complexities due to the various 

'EtW., 135, 36. 

* “ Das oharakteristische Verhaltniss, in welcheiij die Gesammtpersonen des Sozi- 
alrechts zu ihren Gliedpersonen stehen.” ..." Eine Herrschaft d. h. die aus eigner 
Macht fliessende Ueberordnung eines WiUens tiber andere ist eist denkbar, sobald 
die Personen aus dem Nebencinander gleichen Individuen herauB und in das Ver- 
haltniss organischer Elngliedemng eintreten. . . Ein Wille ist einein andern einzig 
dann, aber auch dann iniiner ttbergeordnet, wenn er zu ihm im Verhaltniss des 
Ganzen zu seinem Theile steht.” — Etl., 181. 

‘ “ Sie ist die rechtliche Fahigkek emer Gebietskdrperschaft, sich selbst (bezw. 
auch die in ihr enthaltenen engeren Gebietskiirperachaften) wesenthch zu veian- 
dem (bezw. aufzulbsen).” — IHd,, 406, 
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combinations made between States have occasioned yet more 
embarrassment than those presented by the Federal State. 
The case of the Ionian Islands, of Turkey in its relations 
with Bulgaria and Roumania, of France and Madagascar, of 
England and the ' Transvaal, and the numerous other forms 
in which great and small States have been united, present 
enormous difficulties of interpretation.* 

The march of empire has so stimulated diplomatic subtilty 
in the production of treaties into which either sovereignty or 
subjection may be read, that abstract theory has scarcely 
been able to classify the new relations as fast as they have 
been created. Where one governmental organization has the 
supervision of external relations, as was the case of France 
and Madagascar, what shall be said of the protected party ? Is 
it sovereign or not? Under the relations established between 
England and the Transvaal by the agreement of 1884, could 
the latter be classed as a sovereign State or not? What shall 
be said of the status of a political society situated as is mod- 
ern Egypt? Advancing in this direction, one is brought face 
to face with problems that seem to defy solution by the pro- 
cesses of ordinary logic, yet there must be some solution 
given ; one must have at the very least a name for the situa- 
tion, even if there is no real explanation forthcoming. 

As a practical way out of difficulties such as those just 
suggested, the authorities in international law have been 
generally inclined to admit the divisibility of sovereignty, 
and the possibility of a non-sovereign State. The doctrine 
was early announced by }. J. Moser, who .found that certain 
States, as those in Germany, were subject in some directions, 
yet at the same time supreme in others, and therefore desig- 

*See F. von HoItzendorH , efts VoUarechU-, W. E. Hal!, A 7'reat- 
tse on International Law; Coniad Bornhak, Einseitige AihUngigkeiisverMltnisse 
unter den modernen .Staaten, 
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nated them as half-sovereign States.* Objection was made 
by Vattel, who declared the sovereignty to be, properly 
speaking, one and indivisible ; but the doctrine reappeared 
and has remained in almost uncontested possession of the 
field. “ 

Thus Martens finds that a State generally enjoys perfect 
sovereignty (souverainete parfaite), which means that in 
those things which concern its constitution and its civil gov- 
ernment it need not receive laws from any stranger. There 
may be found, however, States which, “ either because of a 
lack of certain rights which are a part of public law, or be- 
cause of their obligation to recognize above them a legisla- 
tive power, foreign and supreme, are called, although im- 
properly, half sovereigns.” 3 Kluber holds that if a State is 
dependent on the power of another State in the exercise of 
any essential right of sovereignty, even though independent 
in the exercise of other essential rights, it is to be classed as 
dependent or half-sovereign.-* Halleck says that “many Euro- 
pean States . . , have their sovereignty limited and quali- 
fied in various degrees either by the character of their 
internal constitution, or by the stipulations of unequal 
treaties of alliance and protection.” * Wheaton admits 
the existence of the non-sovereign State, although openly 
confessing that “ the denomination of semi-sovereign States 
is an apparent solecism in terms; as no State can prop- 
erly be considered at once sovereign and subject, so no State 

* Beitra^e xu dent neuesten eurofdischen Volkerrecht in Fnedensaeiten, Theil I, 
s. 506. Moser finds “ ganz keinen Anstand . . diese mittlere Gnttung zwischen 
Souvetanen und Cnterthanen mit dem ganz wohl passenden Ausdruck von halb- 
souverknen zu belegen.” Cited by Jellinek, Staatenveritndungen, 39. 

® Le droit des gens, 1778, tom. i, liv. i, cb. i. 

^Prieis du drott des gens moderne de I’Eurape, 1831, sec. 16 (ist ed., 1788). 

‘ Eurojidisehes VSlkerrecht, 2d ed., 1851, p. 28. 

® International Law, 65. 
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can, with strict propriety, be considered as half or imper- 
fectly supreme.”^ Pradier-Fodere says that metaphysically 
there ought not to be half-sovereign States, but historically, 
there have been and there may be again.” Rivier, in the 
same spirit, declares that “utility, necessity even, have com- 
pelled the admission of imperfect sovereignty,”^ Holtzen- 
dorff marks off perfect from imperfect sovereignty by a dis- 
tinction which is similar to that between the whole and the 
half-s o vereignty.'' 

From the standpoint of international law, sovereignty is 
really regarded as signifying the independence of a State from 
other States. No community is wholly independent of all 
other political societies, and hence there is really none that is 
absolutely sovereign. Now the concrete test of the State’s 
independence is its possession of certain powers or faculties 
necessary to enable the community to assume its “ equal 
station " in the family of nations. When a State asks for ad- 
mission to the circle of sovereigns, the international lawyer 
inquires first of all into the political powers which the ap- 
plicant possesses. In other words, sovereignty is really re- 

' Elimmts of Internaiional Lain, 3d ed., 1846, p. 67. 

” Tratii ds droit intorttaitonal ptMic, 1885, 1 , 159. 

>Pnncipes du droit des gens, 1896, 1 , 79: « Le droit des gens se pHe aux exi- 
gences de la vie internationale, qm le cree et la cousacre. . . . L’ntilitci, la neces- 
sity meme, a fait admettre 1’ existence d’ nne souverainetd imparfaite, kquelle 
on a donne le tiom, nullement irreptochable, de tm-souverameto.” Compare 
Blunteohli, Das moderns Volkerrecht, 3d ed., 1878 (ist, 1867), p. 90. Ileffter, 
A. W., Das europaisthe Volkerrecht, 6th ed., 1873 (1st, 1844) : “ Itallisouverane- 
tat ist zwar ein uberans vager BegriU, ja beinahe cin Wider&pruoh in sich,” but 
must he admitted none the less, p. 40. C. Calvo, Ze droit international thl~ 
orique et pratique, 4th ed., 1887 (ist, 1867), I, 171, Phillimore, Commentaries 
on Internaiional Law, ad ed., 1871, 1 , 9S-99. 

* Franz 71. Holtzendorff, Du volkerreehtliche Ver/assung und Grmdardnnng 
der auswartigen Staatsbeztehungen, 1887, sec. 24. He remarks that "neben der 
effectiven Halbsouveraneiat giebt es erne im Sinne des Volkerrechts fictive Halb- 
souverUnetat;” as that possessed by the Indian tribes in the U. S. 
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garded as a sum of powers, a collection or aggregate of gov- 
ernmental faculties, the possession of which will entitle the 
bearer to recognition in a sovereign capacity. These powers 
are of such a nature as that of making war and concluding 
peace, of negotiating treaties with other powers, of regulat- 
ing the internal administration, of independent legislation.'" 
For the purposes of international law sovereignty is re- 
garded as the aggregate of these powers, rather than as an 
indivisible principle out of which they all emanate. Hence, 
being a sum or mass of rights, a part may be taken away 
without wholly destroying the sovereignty. The sovereignty 
may be less perfect, but it is still sovereignty. One State 
may yield up to another the care of its internal relations, its 
military defence, or even a part of its internal administration, 
without forfeiting its claim to recognition as in some sense 
sovereign. There are degrees of completeness in the posses- 
sion of the essential rights of statehood. Certain prerogatives 
may be ceded without the least impairment of sovereignty ; a 
continuance of the process may result in the reduction to a 
status of semi-sovereignty ; and a still more serious transfer 
may result in the total forfeiture of the claim to sovereignty. 
The idea of sovereignty is throughout a relative one. The 
nature of international relations, indeed, forbids us to em- 
phasize the absoluteness of any one State at the expense of 
the others ; since no one community can be regarded as 

* Holtzendorff, sec. 2, says thal a State must have power to carry on war 
(Kriegsfilhrung) and to establish its own constitution (die Macht eigener Ver- 
fassungsgebung ) ; otherwise one must speak “ von einen mehr Oder weniger 
unvollkommenen oder unvollendeten Machtzustand.” Rivier, Prtneipes, I, 52, 
finds that a State is sovereign “lorsqu’ il est inddpendant de tout autre fitat dans 
1’ exercice de ses droits internationaux 5. 1’ extdrieur et dans la tnanifire dont il vit 
et se gouverne h 1’ intdrieur.” Phillimore, CommfHtaria, 1, 98-99, says : “ States 
which cannot stand this test, which cannot negotiate or declare peace or war 
with other countries without the consent of their protector, are only mediately 
and in a subordinate degree considered as subjects of international law.” See 
Oppenbeim, System des Vdlkerreclsts, 102. 
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wholly independent of the other members of the society of 
nations. 

By some writers it has been held that there are in reality 
two distinct sides to the problem of sovereignty, namely, 
the international or external and the purely internal. Ex- 
ternal sovereignty relates to the position of the State among 
other States : internal to the relation between the State and 
all other persons or associations within its territory. The 
essence of the external or international sovereignty is con- 
sequently independence in relation to sovereigns, while that 
of internal sovereignty is supremacy in relation to subjects. 
In the sense of international law, said Kliiber, we understand 
by sovereignty “merely the independence ot a State from the 
will of all other States.’’* Wheaton discovered an internal 
sovereignty, " which is inherent in the people of any State, or 
vested in its ruler by its municipal constitution or fundamental 
laws ; and on the other hand an external sovereignty which 
“ consists in the independence of one political society in I'e- 
spect to all other political societies.” A similar distinqtion is 
made by other thinkers, e. g., Pradier-Fodere,^ Hefflter,'* 
Ullman,s and notably by Georg Meyer* and Rehm.' From 

EuropaUches V olkerraht, 2<i ed., 1851,23: "Im engern Oder Volkerrecht- 
lichen Sinne versteht wan unter SonversineUt Moss die UnabhSngigkeit eines 
Staates von den Willen aller anderen Staaten.” 

^International Law, 6th ed., 1863, 1846, 20-21 : "This is the object of what 
has been called internal public law, droit public internal, but which may more 
properly be termed constitutional law.” 

‘ Traitt, 1 , 160. 

‘ Volkerrecht, 6th ed., 1873, 40. 

* Volkerrecht, 1898, 41, 

* Siaatsrecht, 4te Aufl., sec. 6. Woolsey, T. D., Introduction to the Study of 
Int, Law, 6th ed., 1899, distinguishes between “independence ” and "sovereignty,” 
sec. 37, W. E. Hall, A Treatise on Int. Law, 4th ed., 1895, finds two classes 
of rights belonging to the State, namely, "independence” and "sovereignty,” 
sec. JO. 

’ H. Rehni, All^emeine Staatslekre, 63. See his defense of " Halbsouverane- 
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this point of view, the distinguishing characteristic of sov- 
ereignty is found in the independence of the will of other 
States, while the internal aspects of the case are almost 
wholly ignored. The two sides of the State’s existence are 
distinguished, and its external and internal relations regarded 
as sepai-able. Hence it may follow that a community may 
be sovereign internally, that is, stipreme over all persons and 
associations on its territory, but non-sovereign or semi-sov- 
ereign in relation to other political societies. Or on the 
other hand, a State may be sovereign externally and yet lack 
the internal sovereignty, as in the case of a confederacy. For 
example, Madagascar might be sovereign internally only, the 
German Confederation of 1815 sovei'eign externally only, 
though the one lacked control over its relations with other 
powers and the other control over the persons on its terri- 
tory.' Thus the State from one point of view is sovereign, 
from another subordinate. Where independence in relation 
to other States is lost, there may remain control over internal 
affairs; or where complete control over internal affairs is 
wanting, there may be independence internationally. A 
complete sovereignty would, of course, include both the ex- 
ternal and the internal sovereignty; but the absence of one 

tat,” p. 69 : “ Das Wesen der SouverS,neUt liegt in der Unabh’cingigkeit ... So 
wag man die relative UnabhHngjgkeit anderer Staaten aach Souver.inetat nennen, 
aber nie die Souveranetat schechthin, sondern eben Halbsouverlinetiit. ... In 
detn Worte Halbsouverdnetat ist (dagegen) ausgedriickt : es fehlt diese Souver- 
anetatj es liegt etwas der Souvewnctat Nahes, aber es liegt weniget als Souver- 

' Jcllinek, StaatenverUnd'ungeti, 23 ff., protests vigorously against the idea oi 
external and internal sovereignty, declaring that what is called external sovereignty 
is merely a reflex of the internal supreme power, and that the two sides of the 
state’s activity cannot be thus divided. Holtzendorff, p. 2, points out that 
the external and internal sovereignty are w practical unity and stand in reciprocal 
relation. C/. Held, GrunAgt/ge, 322: ''So ware erne Unterscheidung der Souv- 
eranetiit nach aussen und nach innen, oder eine doppelte .Souveranetat, eine 
volkerrecbtliche und eine staatsrechtliche, ein juristiaches Unding.” 
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does not necessarily work the destruction of the other, and 
the State may still live on, relatively or half-sovereign. 

In international law, then, sovereignty is primarily the in- 
dependence of a State among States. This independence is 
indicated by the possession of certain rights which afford a 
criterion of the existence or non-existence of sovereign 
power. Sovereignty being equivalent to a sum of powers, 
the loss of a part of these does not destroy its existence, and 
there is consequently room for the recognition of a semi- 
sovereign State. The great authorities on international law 
have not failed to find in this division of sovereignty a logi- 
cal contradiction, even an apparent absurdity, but in view of 
the perplexing conditions to be interpreted and construed, 
no other way of escape seems open. The half-sovereign 
State maybe “almost a contradiction in terms,” an anomaly, 
a passing phenomenon, even “a bastard political society;” 
but it persists in its troublesome existence. International 
relations, it is reasoned, must when presented be accounted 
for and explained ; and in these nicely graded forms of tran- 
sition from sovereignty to subjection, the doctrine of the half- 
sovereign State is of invaluable practical service. 



CHAPTER XI 


CONCLUSION 

It is now in order briefly to resume the development 
made in the theory of sovereignty during the period which 
has been under discussion. Starting with the political theory 
of the Reaction, we noticed the various lines along which the 
attack upon the Revolutionary doctrine of popular sover- 
eignty was conducted. Here was considered the doctrine of 
Kant and his school, the course taken by the religious reac- 
tionaries, and the patrimonial system constructed by Von 
Haller. In all of these schools there was found not so much 
a discussion of the nature of sovereignty, as a general denial 
that it was vested in the “ people,” as the Revolutionists had 
understood the term. Thus Kant denounced the “ right of 
revolution De Maistrc and Stahl defended “ divine right 
Haller asserted the property right of the ruler to the govern- 
ment. In the same connection came the compromise theory 
which prevailed for a time in France, namely, the doctrine 
that sovereignty is not a creation or possession of man at 
all, but, on the contrary, exists only in pure reason or justice. 
After 1830 appeared the theory of the sovereignty of the 
general reason, in place of the general will which had been 
in earlier days so much emphasized, and this general reason 
was found to be embodied in the government of the State. 
Later a more democratic idea was given expression in the 
declaration of the sovereignty of the nation, regarded in a 
broader sense, as the general body of the citizens. 

(Contemporary with this movement was the important de- 
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velopment in Germany from the idea of the sovereignty of 
the people to that of the State. Owing to the fact that it 
identified " people” with the governed class as opposed to 
the governors, and that it was, furthermore, associated with 
the eighteenth-century contract theory and the excesses of 
the Revolution, the doctrine of popular sovereignty was un- 
able to stand against the attacks of the reactionary school. 
At this juncture there came into the foreground an exalted 
idea of the State shaped by Hegel. This idea was soon or- 
ganically interpreted at the hands of various publicists of 
the “ natural science” school, and later the idea of the State 
as a real juristic person, that is, as a bearer of legal rights 
and duties, rose to prominence. The result was that sov- 
ereignty was finally attributed to the State, viewed in its or- 
ganic-personal character, while at the same time, the mon- 
arch was assigned to a position and dignity still nominally 
sovereign, but in a secondary and subordinate sense only. 
He now became the highest organ in the State ; though su- 
perior to all others, he was, nevertheless, merely an organ, 
having beside him other organs, and above him the organism 
as a whole. 

During this time there had beeiyin England a growth of 
theory uninfluenced by any conflict between crown and peo- 
ple, but due to the desire to simplify the English system of 
law, and render it more definite and precise. In view of the 
legal omnipotence of the English Parliament, the doctrine 
was developed that sovereignty must be located in a deter- 
minate body of persons, and must bear the character of 
legal absolutism.' In this same connection there was marked 
out a distinction between what is called legal sovereignty 
and political sovereignty. The legal sovereign is the final 
and determining power, so far as the legal order or system 
goes; the political sovereign is that body in the com- 
munity, the will of which is ultimately obeyed ; one is char- 
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acterized as the lawyer’s sovereign, the other that of the 
layman. The commands of the legal sovereign may be en- 
forced in the ordinary courts of law, while those of the 
political sovereign are capable of some less direct sanction, 
as through the electorate or by means of the controlling 
power of public opinion. 

In another direction there was developed a body of doc- 
trine in relation to the “ external ” side of sovereignty, and 
in that field of its activity in which are involved the relations 
between States, or between communities of questionable 
statehood united in federal form. In America, there came 
into existence the idea of a division of the supreme power 
between federal and local governments, each of which was 
found to be fully supreme, but only within its proper sphere. 
The dominance of this theory was soon broken, however, 
by assaults directed from the standpoint of both individual 
State and Nation. First, the separate States declared for 
the indivisibility of sovereignty, and later the supporters of 
the Union proclaimed the Nation in a certain organic sense 
to be the real bearer of the undivided sovereignty. A later 
development, made in view of the extraordinary body back 
of the Government of each commonwealth, and a similar 
body back of the local and federal Governments, resulted in 
a general distinction between State and Government, with 
the attribution of original sovereignty to the former, and 
simply derived powers to the latter. It was also held that 
there should be not only a theoretical distinction between 
State and Government, but in addition a separate organization 
of the State provided for in every well-ordered constitution. 

Likewise the continental forms of federalism induced the 
growth of theories as to the nature of sovereignty. Trans- 
mitted by De Tocqueville, the idea of a double sovereignty 
was at first accepted as a satisfactory solution of the problems 
presented by the " Bundesstaat." But under the influence 
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of altered constitutional conditions, in which German national 
sovereignty appeared in a clearer light than before, this 
theory was abandoned, and another developed. This took 
the form of the “ Kompetenz-Kompetenz,” the idea that 
sovereignty consists essentially in the power of the State to 
determine at will the limits of its own competence or juris- 
diction. The distinguishing characteristic of the supreme 
power was held to be the capacity to mark out independently 
the metes and bounds of its own activity. Even this doctrine 
was deemed too positive, however, and there appeared a 
modification of the idea to the effect that sovereignty consists 
merely in the power of a community to be legally bound 
solely through its own will. A State may not be able to extend 
the bounds of its jurisdiction at pleasure, yet if its acts are all 
determined by its own will and it cannot be legally bound by 
the will of another, the possession of sovereignty must, none 
the less, be conceded. These new doctrines were attended, 
however, by important changes of view as to the nature 
of the State. jThe historic theory that the State and sov- 
ereignty are inseparably united was found to be no longer 
applicable to modern political conditions, and the idea of a 
non-sovereign State was widely adopted as the easiest way of 
escape from the difficulties of constitutional and juristic con- 
struction presented by federalism.') Finally, the idea of sov- 
ereignty having been torn from its intimate connection with 
the State, it has been urged that the concept of sovereignty 
has really no place in modern political science and should 
be banished from juristic nomenclature altogether. 

Again, there was developed a theory of sovereignty in the 
field covered by international law, without especial reference 
to federal forms of association. Here it is seen that the 
relations between States involved in the protectorate, suze- 
rainty and other like forms of association, are of so com- 
plicated a nature as to make the application of the ordinary 
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rules almost impossible. Sovereignty is hence conceived as 
independence of a State from other States, as something es- 
sentially relative in its nature. It is, therefore, freely admitted 
that there are States which are imperfectly, or, as the phrase 
goes, half-sovereign, as well as those which are fully sov- 
ereign. The ideas of the divisibility of sovereignty and the 
existence of the semi- sovereign State are generally conceded 
to be illogical in strict analysis, but none the less held neces- 
sary for the purposes of international law. 

From the internal point of view, the development of the 
theory shows a decided movement away from the idea of 
monarchical sovereignty. In Germany, the supreme powei 
has been located in the State, conceived in a very abstract 
form ; elsewhere, the nation, or the people, is regarded as 
sovereign, though considered in a less speculative way than 
is the German “ Staat.” But sovereignty as the prerogative 
of a single individual, or even as the attribute of a few, has 
ceased to obtain theoretical defense. There is a monarch- 
ical sovereignty still, but it is generally nominal or titular, 
or, at best, includes only the right to be the highest among 
the representatives of the Slate. Yet when one inquires 
more closely into whose hands the right of Icings has passed, 
there is by no means a unanimity of opinion. Is it some 
organ of government, or the government in general, or 
the constitutional convention, or the electoiate, or the 
nation or State organically or personally conceived, or the 
whole mass of the State’s population inorganically regarded — 
public opinion, sentiment, or will? Where is this ultimately 
controlling power, and how shall we communicate with it? 
To this it may be said that the modern theory — especially 
the English theory — shows a marked tendency to distinguish 
between the legal or governmental sovereignty and the 
extra-legal or, as it is sometimes called, political sov- 
ereignty — one, the sovereign within the acknowledged limits 
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of the field of government, the other, the power that ulti- 
mately defines these very boundaries ; one is sovereign inas- 
much as, and in so far as, habitual obedience is rendered to 
it ; the other, in that it may or may not render this habitual 
obedience on which the legal sovereign rests. Yet even 
here the question is raised whether the power that has no 
legal or governmental organs of expression may properly be 
termed political; whether the potentiality of becoming po- 
litical control is rightly designated as a political force, when 
existing in an inchoate condition. 

From the external point of view — the relation between 
States, or communities claiming to be States — the difficulties 
of interpretation have been found enormous. In interna- 
tional law the doctrine of the semi-sovereign State reigns 
supreme. In relation to the Federal State, a double sov- 
ereignty, a limited sovereignty and the non- sovereign State 
have all been presented as bases upon which the difficulty 
might be settled. The first two of these, the double sover- 
eignty and the relative sovereignty, have been generally re- 
jected, but the idea of a non-sovereign State still flourishes 
in Germany. Despite the energy and the ingenuity with 
which this doctrine is defended, it would seem, however, that 
with the continual growth of national sentiment and the de- 
cline of particularistic feeling, the theory of statehood with- 
out sovereignty will subside, and the union of State and 
sovereignty be I'e-established. 

In regard to the nature of sovereignty, there arc two 
points which have been particularly emphasized during this 
period. In the first place the indivisibility of sovereignty 
has been, with the exception of a short time in America and 
Germany, generally recognized. The writers during the 
reaction against the Revolutionary theory were inclined to 
emphasize the unity of the sovereignty as much as Rousseau 
had done. The conflict between king and people ended, 
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not by a division of powers between them, but by a recogni- 
tion of the essential unity of the ultimate power in the hands 
of people, nation or State. Modern constitutionalism has 
rated highly the utility of a division of governmental powers, 
but it has not tended to show that the sovereignty itself is 
capable of such a division. The legislative, administrative 
and judicial functions are not regarded as militating against 
the essential and ultimate unity of the principle from which 
they emanate. Not even in the haziness that has obscured 
the Federal State has the principle of a divided sovereignty 
been able to maintain the ground it won, but it has been 
driven out and replaced by the conception of the one and 
indivisible sovereignty resident in the State. In the United 
States the logic of Calhoun, in Germany that of Seydel — 
both particularists — so damaged the idea of divided sover- 
eignty that it has not since recovered its lost prestige. 

Again, as to the absoluteness of sovereignty, In this direc- 
tion there has been a general tendency to admit the im- 
possibility of placing limitations on the sovereign power, 
formally at least. There have been found various restrictions 
in the nature of the State, in the general principles of 
righteousness, in considerations of a utilitarian nature ; but 
none of these can be regarded as political limitations. It is 
generally agreed that there is no other political power 
capable of limiting the sovereign, else by hypothesis that 
limiting power must itself be sovereign. And here again 
neither Constitutionalism nor Federalism has operated 
against the strength of the idea. The king is no longer ab- 
solute, the ordinary Government is no longer unrestrained, 
but, nevertheless, the power that organizes the constitution, 
that can add to or subtract from it, is as unlimited and irre- 
sistible as ever. And this fact has been generally recog- 
nized in political theory. Also in relation to the Federal 
State, the drift of opinion has been toward the denial of the 
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possibility of a relative or limited sovereignty, Despite the 
temptation to the recognition of a mere diminution of sove- 
reign power on the entrance of a State into a Federal Union, 
the opposite principle has clearly triumphed. The State is 
“ legally despotic,” and the old maxim is still applicable to 
it: “The king can do no wrong.” 

We may summarize as follows the different senses in 
which the term sovereignty has been and is employed : 

I. Sovereignty may designate the position of privilege 
held by the monarch in a State. In the modei-n constitu- 
tional State, the sovereignty of the king either is merely tit- 
ular, or at the most denotes a pre-eminent position in the 
hierarchy of the constitutional organs of the State. “ Mon- 
archical Sovereignty” is in its best estate a position of consti- 
tutional superiority, not of complete supremacy. 

II. Sovereignty may have reference to the relation of the 
State to the individuals or associations on its territory. The 
State, as the organization for the purpose of social control, 
determines what ends it will follow out and what means it will 
devote to these purposes, and forcibly compels the execu- 
tion of its plans. This power is the vital principle of a 
political society; it is universal, absolute, indivisible, contin- 
uous. This is sovereignty conceived as the supremacy of 
the State over the individuals or associations of individuals 
on the given territory. 

Under this head are to be distinguished again several sig- 
nifications of the term : («) Sovereignty may refer to that 

power which in a given government or constitutional order 
has no governmental or constitutional superior. Thus the 
English Parliament possesses a governmental sovereignly. 
(b') Sovereignty may refer to the power of the State in an 
ultimate organization, back of the ordinary government 
even. This is not the supreme power under any given con- 
■ stitutional organization, but the power tliat determines what 



CONCLUSION 


225 


579 ] 

this constitutional order shall be. Such a body is a Consti- 
tutional Convention in the United States, i^c) Sovereignty 
may signify that power in the given State or society the will 
of which is ultimately obeyed, — that body which if not ad- 
equately organized in the ordinary government or in the ex- 
traordinary government will, when occasion demands, create 
for itself means through which its supreme will may find ex- 
pression. If the pressure of public opinion cannot accom- 
plish this, then a way will be made by fire and sword. 

III. Sovereignty has been regarded as the relation of a 
State to other States. In this sense, the term signifies the 
independence or self-sufficiency of a political society as 
against all other political societies. From this point of 
view, sovereignty might be termed international autonomy 
or independence. 

These various and widely divergent uses of the term may 
not be right and proper uses ; it is not contended here that 
they were good, but merely that they were or are. Keeping 
in mind the points of view from which the idea of sovereignty 
is ordinarily approached, it becomes easier to understand the 
bearings of the controversies that have arisen and to appreci- 
ate the drift of the present development. Illustrations of 
this are frequent during the period here considered. Thus in 
the doctrine of Kant there were two concepts of sovereignty, 
partially distinguished, the ideal sovereignty of the State (II), 
and the d$ facto sovereignty of the monarch (I). The inter- 
change of the two made of a revolutionary theory a bulwaik 
of reaction. 

In the same way the theory of divine right which, really 
meant that the sovereign power of the political society (II) 
comes from God, was interpreted to mean the authorization of 
established dynasties (I). When the defenders of mon- 
archy declared that the king was sovereign (I), they did 
not mean that he was sovereign in the sense in which the 
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nation is sovereign (II), and they were willing to admit that 
the people were sovereign as constituting the material out of 
which the political power arose. What the crown wanted was 
a position of governmental pre-eminence (I). On the other 
hand the advocates of popular sovereignty, particularly in 
Germany, meant that the will of the people ought to be so 
organized as to ensure that it be ultimately obeyed (II, c) , and 
they were not necessarily in conflict with constitutional mon- 
archy. But the road to the adjustment of the two ideas was a 
long and tortuous one. Again, those who maintain that in 
every political society there is a determinate body which is 
legally despotic (II, a), do not mean that it is actually 
omnipotent either externally or internally. So far as law 
goes, it is sovereign ; but law does not go the whole way. 
On the other hand, those who adhere to the sovereignty of 
the general will or of public opinion, sentiment, reason (II, 
c), do not mean that this sovereign is at any given moment 
organized to express the will of the State (II, a) ; they mean 
that it is to be obeyed, not immediately, but ultimately. 
Again, when, as in the recent American theory, it is held 
that the State is absolute in its sovereignty (II, h), this does 
not signify that the ordinary government has supreme and 
irresistible power, but that this attribute belongs to the ulti- 
mate organization of the State. The control exercised by 
the government and the sovereign majesty of the State are 
to be distinguished. 

In the field of federal and international relations an under- 
standing of the concepts of sovereignty entertained does 
much to clear up the confusion and contradiction so gener- 
ally in evidence. Here it is seen that those who admit a 
half, double, limited, or relative sovereignty do not mean by 
sovereignty the control of the State over all subjects or 
associations thereof (11), but conceive it merely as the 
independence of the State externally (III). At the same time 
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those who hold that sovereignty must be either complete or 
not at all, do not mean that the State is wholly unlimited in 
its relations with other States, but that there is no body to 
which effective control over a sovereign State may be 
attributed. There may be control, but not of so regular a 
nature as to constitute political control. Where there is 
political control, the sceptre of some State must be broken, 
its sovereignty destroyed. 

These, then, are illustrations of the various concepts of 
sovereignty, and their frequent confusion. The dogmatist 
should show which is the proper point of view ; in a histori- 
cal study it is sufficient to indicate the various ways in which 
the subject of sovereignty is approached, and to emphasize 
the importance of knowing the path that is followed by each 
school of theorists. 
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